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Federal Rules of Civil Procedure
(As amended to December 1, 2013)1

Rule 23. Class Actions

(a) Prerequisites. One or more members of a class may sue or be sued
as representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is
impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical
of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the
interests of the class.

(b) TYPES OF CLASS ACTIONS. A class action may be maintained if
Rule 23(a) is satisfied and if:

(1) prosecuting separate actions by or against individual class
members would create a risk of:

(A)inconsistent or varying adjudications with respect to
individual class members that would establish
incompatible standards of conduct for the party opposing
the class; or
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(B) adjudications with respect to individual class members
that, as a practical matter, would be dispositive of the
interests of the other members not parties to the individual
adjudications or would substantially impair or impede
their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final
injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole; or

(3) the court finds that the questions of law or fact common to
class members predominate over any questions affecting only
individual members, and that a class action is superior to other
available methods for fairly and efficiently adjudicating the
controversy. The matters pertinent to these findings include:

(A)the class members’ interests in individually controlling
the prosecution or defense of separate actions;

(B)the extent and nature of any litigation concerning the
controversy already begun by or against class members;

(C)the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; and

(D)the likely difficulties in managing a class action.

(c) CERTIFICATION ORDER; NOTICE TO CLASS MEMBERS; JUDGMENT;
ISSUES CLASSES; SUBCLASSES.
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(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person
sues or is sued as a class representative, the court must
determine by order whether to certify the action as a class
action.

(B) Defining the Class; Appointing Class Counsel. An order
that certifies a class action must define the class and the
class claims, issues, or defenses, and must appoint class

counsel under Rule 23(g).

(C) Altering or Amending the Order. An order that grants or
denies class certification may be altered or amended
before final judgment.

(2) Notice.
(A)For (b)(1) or (b)(2) Classes. For any class certified under
Rule 23(b)(1) or (b)(2), the court may direct appropriate
notice to the class.

(B) For (b)(3) Classes. For any class certified under Rule
23(b)(3), the court must direct to class members the best
notice that is practicable under the circumstances,
including individual notice to all members who can be
identified through reasonable effort. The notice must
clearly and concisely state in plain, easily understood
language:

(1) the nature of the action;
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(i1) the definition of the class certified,

(ii1) the class claims, issues, or defenses;

(iv) that a class member may enter an appearance through
an attorney if the member so desires;

(v) that the court will exclude from the class any
member who requests exclusion;

(vi) the time and manner for requesting exclusion; and

(vii)the binding effect of a class judgment on members

under Rule 23(c)(3).

(3) Judgment. Whether or not favorable to the class, the judgment
in a class action must:

(A)for any class certified under Rule 23(b)(1) or (b)(2),
include and describe those whom the court finds to be
class members; and

(B) for any class certified under Rule 23(b)(3), include and
specify or describe those to whom the Rule 23(c)(2)
notice was directed, who have not requested exclusion,
and whom the court finds to be class members.

(4) Particular Issues. When appropriate, an action may be
brought or maintained as a class action with respect to

particular issues.

(5) Subclasses. When appropriate, a class may be divided into
subclasses that are each treated as a class under this rule.
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(d) CONDUCTING THE ACTION.
(1) In General. In conducting an action under this rule, the court
may issue orders that:

(A)determine the course of proceedings or prescribe measures
to prevent undue repetition or complication in presenting
evidence or argument;

(B) require—to protect class members and fairly conduct the
action—giving appropriate notice to some or all class
members of:

(1) any step in the action;

(i1) the proposed extent of the judgment; or

(iii) the members’ opportunity to signify whether they
consider the representation fair and adequate, to
intervene and present claims or defenses, or to
otherwise come into the action;

(C)impose conditions on the representative parties or on
intervenors;

(D)require that the pleadings be amended to eliminate
allegations about representation of absent persons and that
the action proceed accordingly; or

(E) deal with similar procedural matters.

(2) Combining and Amending Orders. An order under Rule
23(d)(1) may be altered or amended from time to time and
may be combined with an order under Rule 16.
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() SETTLEMENT, VOLUNTARY DISMISSAL, OR COMPROMISE. The

()

claims, issues, or defenses of a certified class may be settled,
voluntarily dismissed, or compromised only with the court's
approval. The following procedures apply to a proposed
settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all
class members who would be bound by the proposal.

(2) If the proposal would bind class members, the court may
approve it only after a hearing and on finding that it is fair,
reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying
any agreement made in connection with the proposal.

(4) If the class action was previously certified under Rule 23(b)(3),
the court may refuse to approve a settlement unless it affords a
new opportunity to request exclusion to individual class
members who had an earlier opportunity to request exclusion
but did not do so.

(5) Any class member may object to the proposal if it requires
court approval under this subdivision (e); the objection may be
withdrawn only with the court's approval.

APPEALS. A court of appeals may permit an appeal from an order

granting or denying class-action certification under this rule if a
petition for permission to appeal is filed with the circuit clerk
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within 14 days after the order is entered. An appeal does not stay
proceedings in the district court unless the district judge or the court
of appeals so orders.

(g) CLASS COUNSEL.
(1) Appointing Class Counsel. Unless a statute provides otherwise,

a court that certifies a class must appoint class counsel. In
appointing class counsel, the court:

(A)must consider:

(1) the work counsel has done in identifying or
investigating potential claims in the action;

(i1) counsel's experience in handling class actions, other
complex litigation, and the types of claims asserted
in the action;

(111) counsel's knowledge of the applicable law; and

(iv) the resources that counsel will commit to
representing the class;

(B)may consider any other matter pertinent to counsel's
ability to fairly and adequately represent the interests of
the class;

(C)may order potential class counsel to provide information
on any subject pertinent to the appointment and to
propose terms for attorney's fees and nontaxable costs;

(D)may include in the appointing order provisions about the
award of attorney's fees or nontaxable costs under Rule

23(h); and
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(E)may make further orders in connection with the
appointment.

(2) Standard for Appointing Class Counsel. When one applicant
seeks appointment as class counsel, the court may appoint that
applicant only if the applicant is adequate under Rule 23(g)(1)
and (4). If more than one adequate applicant seeks
appointment, the court must appoint the applicant best able to
represent the interests of the class.

(3) Interim Counsel. The court may designate interim counsel to
act on behalf of a putative class before determining whether to
certify the action as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and
adequately represent the interests of the class.

(h) ATTORNEY'S FEES AND NONTAXABLE COSTS. In a certified class
action, the court may award reasonable attorney's fees and
nontaxable costs that are authorized by law or by the parties’
agreement. The following procedures apply:

(1) A claim for an award must be made by motion under Rule
54(d)(2), subject to the provisions of this subdivision (h), at a
time the court sets. Notice of the motion must be served on all
parties and, for motions by class counsel, directed to class
members in a reasonable manner.

(2) A class member, or a party from whom payment is sought,
may object to the motion.
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(3) The court may hold a hearing and must find the facts and state
its legal conclusions under Rule 52(a).

(4) The court may refer issues related to the amount of the award
to a special master or a magistrate judge, as provided in Rule

54(d)(2)(D).

NOTES
(As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug.
1, 1987; Apr. 24, 1998, eff. Dec. 1, 1998; Mar. 27, 2003, eff. Dec. 1,
2003; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1,
2009.)
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28 U.S. Code § 1332 - DIVERSITY OF
CITIZENSHIP;AMOUNT IN CONTROVERSY;
COSTS

(a) The district courts shall have original jurisdiction of all civil
actions where the matter in controversy exceeds the sum or value
of $75,000, exclusive of interest and costs, and is between—

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a foreign state,
except that the district courts shall not have original
jurisdiction under this subsection of an action between citizens
of a State and citizens or subjects of a foreign state who are
lawfully admitted for permanent residence in the United States
and are domiciled in the same State;

(3) citizens of different States and in which citizens or subjects of
a foreign state are additional parties; and

(4) a foreign state, defined in section 1603 (a) of this title, as
plaintiff and citizens of a State or of different States.

(b) Except when express provision therefor is otherwise made in a
statute of the United States, where the plaintiff who files the case
originally in the Federal courts is finally adjudged to be entitled to
recover less than the sum or value of $75,000, computed without
regard to any setoff or counterclaim to which the defendant may
be adjudged to be entitled, and exclusive of interest and costs, the
district court may deny costs to the plaintiff and, in addition, may
impose costs on the plaintiff.
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(c) For the purposes of this section and section 1441 of this title—

(1) a corporation shall be deemed to be a citizen of every State
and foreign state by which it has been incorporated and of the
State or foreign state where it has its principal place of
business, except that in any direct action against the insurer of
a policy or contract of liability insurance, whether
incorporated or unincorporated, to which action the insured is
not joined as a party-defendant, such insurer shall be deemed a
citizen of—

(A)every State and foreign state of which the insured is a
citizen,;

(B) every State and foreign state by which the insurer has been
incorporated; and

(C) the State or foreign state where the insurer has its principal
place of business; and

(2) the legal representative of the estate of a decedent shall be
deemed to be a citizen only of the same State as the decedent,
and the legal representative of an infant or incompetent shall
be deemed to be a citizen only of the same State as the infant
or incompetent.

(d)

(1) In this subsection—

(A)the term “class” means all of the class members in a class
action;
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(B) the term “class action” means any civil action filed under
rule 23 of the Federal Rules of Civil Procedure or similar
State statute or rule of judicial procedure authorizing an
action to be brought by 1 or more representative persons as
a class action;

(C) the term “class certification order” means an order issued
by a court approving the treatment of some or all aspects
of a civil action as a class action; and

(D)the term “class members” means the persons (named or
unnamed) who fall within the definition of the proposed or
certified class in a class action.

(2) The district courts shall have original jurisdiction of any civil
action in which the matter in controversy exceeds the sum or
value of $5,000,000, exclusive of interest and costs, and is a
class action in which—

(A)any member of a class of plaintiffs is a citizen of a State
different from any defendant;

(B) any member of a class of plaintiffs is a foreign state or a
citizen or subject of a foreign state and any defendant is a
citizen of a State; or

(C) any member of a class of plaintiffs is a citizen of a State

and any defendant is a foreign state or a citizen or subject
of a foreign state.
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(3) A district court may, in the interests of justice and looking at
the totality of the circumstances, decline to exercise
jurisdiction under paragraph (2) over a class action in which
greater than one-third but less than two-thirds of the members
of all proposed plaintiff classes in the aggregate and the
primary defendants are citizens of the State in which the
action was originally filed based on consideration of—

(A)whether the claims asserted involve matters of national or
interstate interest;

(B) whether the claims asserted will be governed by laws of
the State in which the action was originally filed or by the
laws of other States;

(C) whether the class action has been pleaded in a manner that
seeks to avoid Federal jurisdiction;

(D)whether the action was brought in a forum with a distinct
nexus with the class members, the alleged harm, or the
defendants;

(E) whether the number of citizens of the State in which the
action was originally filed in all proposed plaintiff classes
in the aggregate is substantially larger than the number of
citizens from any other State, and the citizenship of the
other members of the proposed class is dispersed among a
substantial number of States; and
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(F) whether, during the 3-year period preceding the filing of
that class action, 1 or more other class actions asserting the
same or similar claims on behalf of the same or other
persons have been filed.

(4) A district court shall decline to exercise jurisdiction under
paragraph (2)—
(A)
(i) over a class action in which—

(I) greater than two-thirds of the members of all
proposed plaintiff classes in the aggregate are
citizens of the State in which the action was
originally filed;

(IT) at least 1 defendant is a defendant—
(aa) from whom significant relief is sought by
members of the plaintiff class;

(bb) whose alleged conduct forms a significant
basis for the claims asserted by the proposed
plaintiff class; and

(cc) who is a citizen of the State in which the
action was originally filed; and

(IlMprincipal injuries resulting from the alleged
conduct or any related conduct of each defendant
were incurred in the State in which the action was
originally filed; and
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(i1) during the 3-year period preceding the filing of that
class action, no other class action has been filed
asserting the same or similar factual allegations against
any of the defendants on behalf of the same or other
persons; or

(B) two-thirds or more of the members of all proposed plaintiff
classes in the aggregate, and the primary defendants, are
citizens of the State in which the action was originally
filed.

(5) Paragraphs (2) through (4) shall not apply to any class action
in which—
(A)the primary defendants are States, State officials, or other
governmental entities against whom the district court may
be foreclosed from ordering relief; or

(B) the number of members of all proposed plaintiff classes in
the aggregate is less than 100.

(6) In any class action, the claims of the individual class members
shall be aggregated to determine whether the matter in
controversy exceeds the sum or value of $5,000,000, exclusive
of interest and costs.

(7) Citizenship of the members of the proposed plaintiff classes
shall be determined for purposes of paragraphs (2) through (6)
as of the date of filing of the complaint or amended complaint,
or, if the case stated by the initial pleading is not subject to
Federal jurisdiction, as of the date of service by plaintiffs of an
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amended pleading, motion, or other paper, indicating the
existence of Federal jurisdiction.

(8) This subsection shall apply to any class action before or after
the entry of a class certification order by the court with respect
to that action.

(9) Paragraph (2) shall not apply to any class action that solely
involves a claim—

(A)concerning a covered security as defined under 16(f)(3) _!"!
of the Securities Act of 1933 (15 U.S.C. 78p (H(3) @)
and section 28(f)(5)(E) of the Securities Exchange Act of
1934 (15 U.S.C. 78bb (H(5)(E));

(B) that relates to the internal affairs or governance of a
corporation or other form of business enterprise and that
arises under or by virtue of the laws of the State in which
such corporation or business enterprise is incorporated or
organized; or

(C) that relates to the rights, duties (including fiduciary duties),
and obligations relating to or created by or pursuant to any
security (as defined under section 2(a)(1) of the Securities
Act of 1933 (15 U.S.C. 77b (a)(1)) and the regulations
issued thereunder).

'S0 in original. Probably should be preceded by “section”.
1 So in original. Probably should be “77p(f)(3)”
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(10) For purposes of this subsection and section 1453, an
unincorporated association shall be deemed to be a citizen of
the State where it has its principal place of business and the
State under whose laws it is organized.

(11)
(A)For purposes of this subsection and section 1453, a mass
action shall be deemed to be a class action removable
under paragraphs (2) through (10) if it otherwise meets
the provisions of those paragraphs.
(B)

(1) As used in subparagraph (A), the term “mass action”
means any civil action (except a civil action within the
scope of section 1711 (2)) in which monetary relief
claims of 100 or more persons are proposed to be tried
jointly on the ground that the plaintiffs’ claims involve
common questions of law or fact, except that
jurisdiction shall exist only over those plaintiffs whose
claims in a mass action satisfy the jurisdictional amount
requirements under subsection (a).

(i1) As used in subparagraph (A), the term “mass action”
shall not include any civil action in which—

(I) all of the claims in the action arise from an event or
occurrence in the State in which the action was filed,
and that allegedly resulted in injuries in that State or
in States contiguous to that State;

(IT) the claims are joined upon motion of a defendant;
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(IIT)all of the claims in the action are asserted on behalf
of the general public (and not on behalf of
individual claimants or members of a purported
class) pursuant to a State statute specifically
authorizing such action; or

(IV)the claims have been consolidated or coordinated
solely for pretrial proceedings.
(©)

(1) Any action(s) removed to Federal court pursuant to this
subsection shall not thereafter be transferred to any
other court pursuant to section 1407, or the rules
promulgated thereunder, unless a majority of the
plaintiffs in the action request transfer pursuant to
section 1407.

(11) This subparagraph will not apply—
(D) to cases certified pursuant to rule 23 of the Federal
Rules of Civil Procedure; or

(I) if plaintiffs propose that the action proceed as a
class action pursuant to rule 23 of the Federal Rules
of Civil Procedure.

(D) The limitations periods on any claims asserted in a mass
action that is removed to Federal court pursuant to this
subsection shall be deemed tolled during the period that
the action is pending in Federal court.

() The word “States”, as used in this section, includes the
Territories, the District of Columbia, and the Commonwealth
of Puerto Rico.
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PUBLIC LAW 109 - 2—FEB. 18, 2005

CLASS ACTION FAIRNESS ACT OF 2005

To amend the procedures that apply to consideration of interstate class
actions to assure fairer outcomes for class members and defendants,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE; REFERENCE; TABLE OF

CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Class Action
Fairness Act of 2005".

(b) REFERENCE.—Whenever in this Act reference is made to an
amendment to, or repeal of, a section or other provision, the
reference shall be considered to be made to a section or other
provision of title 28, United States Code.

(c) TABLE OF CONTENTS.—The table of contents for this Act is as
follows:

Sec. 1. Short title; reference; table of contents.

Sec. 2. Findings and purposes.

Sec. 3. Consumer class action bill of rights and improved procedures

for interstate class actions.

Sec. 4. Federal district court jurisdiction for interstate class actions.
Sec. 5. Removal of interstate class actions to Federal district court.
Sec. 6. Report on class action settlements.

. Enactment of Judicial Conference recommendations.

. Rulemaking authority of Supreme Court and Judicial Conference.

. Effective date.

Sec.
Sec.

O 0 3 N L

Sec.
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SEC. 2. FINDINGS AND PURPOSES.

(a)FINDINGS.—Congress finds the following:

(1) Class action lawsuits are an important and valuable part of the
legal system when they permit the fair and efficient resolution
of legitimate claims of numerous parties by allowing the
claims to be aggregated into a single action against a
defendant that has allegedly caused harm.

(2) Over the past decade, there have been abuses of the class
action device that have—

(A)harmed class members with legitimate claims and
defendants that have acted responsibly;

(B) adversely affected interstate commerce; and
(C) undermined public respect for our judicial system.

(3) Class members often receive little or no benefit from class
actions, and are sometimes harmed, such as where—

(A)counsel are awarded large fees, while leaving class
members with coupons or other awards of little or no
value;

(B) unjustified awards are made to certain plaintiffs at the
expense of other class members; and
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(C) confusing notices are published that prevent class
members from being able to fully understand and effec-
tively exercise their rights.

(4) Abuses in class actions undermine the national judicial system,
the free flow of interstate commerce, and the concept of
diversity jurisdiction as intended by the framers of the United
States Constitution, in that State and local courts are—

(A)keeping cases of national importance out of Federal court;

(B) sometimes acting in ways that demonstrate bias against
out-of-State defendants; and

(C) making judgments that impose their view of the law on
other States and bind the rights of the residents of those
States.

(b)PURPOSES.—The purposes of this Act are to—

(1) assure fair and prompt recoveries for class members with
legitimate claims;

(2) restore the intent of the framers of the United States
Constitution by providing for Federal court consideration of
interstate cases of national importance under diversity jurisdic-
tion; and

(3) benefit society by encouraging innovation and lowering
consumer prices.
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SEC. 3. CONSUMER CLASS ACTION BILL OF
RIGHTS AND IMPROVED PROCEDURES FOR
INTERSTATE CLASS ACTIONS.

(a)IN GENERAL.—Part V is amended by inserting after
chapter 113 the following:
CHAPTER 114—CLASS ACTIONS
Sec. ¢

1711. Definitions.

1712. Coupon settlements.

1713. Protection against loss by class members.

1714. Protection against discrimination based on geographic location.

1715. Notifications to appropriate Federal and State officials.

1711. Definitions

In this chapter:

(1) CLASS.—The term ‘class’ means all of the class members in a
class action.

(2) CLASS ACTION.—The term ‘class action’ means any civil
action filed in a district court of the United States under rule 23
of the Federal Rules of Civil Procedure or any civil action that is
removed to a district court of the United States that was
originally filed under a State statute or rule of judicial procedure
authorizing an action to be brought by 1 or more representatives
as a class action.

(3) CLASS COUNSEL.—The term ‘class counsel’ means the
persons who serve as the attorneys for the class members in a
proposed or certified class action.
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(4) CLASS MEMBERS.—The term ‘class members’ means the
persons (named or unnamed) who fall within the definition of
the proposed or certified class in a class action.

(5) PLAINTIFF CLASS ACTION.—The term ‘plaintiff class
action’ means a class action in which class members are plain-
tiffs.

(6) PROPOSED SETTLEMENT.—The term ‘proposed settlement’
means an agreement regarding a class action that is subject to
court approval and that, if approved, would be binding on some
or all class members.

1712. Coupon settlements

(a) CONTINGENT FEES IN COUPON SETTLEMENTS.—If a
proposed settlement in a class action provides for a recovery of
coupons to a class member, the portion of any attorney’s fee
award to class counsel that is attributable to the award of the
coupons shall be based on the value to class members of the
coupons that are redeemed.

(b) OTHER ATTORNEY’S FEE AWARDS IN COUPON
SETTLEMENTS.—

(1) IN GENERAL.—If a proposed settlement in a class action
provides for a recovery of coupons to class members, and a
portion of the recovery of the coupons is not used to
determine the attorney’s fee to be paid to class counsel, any
attorney’s fee award shall be based upon the amount of time
class counsel reasonably expended working on the action.
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(2) COURT APPROVAL.—Any attorney’s fee under this sub-
section shall be subject to approval by the court and shall
include an appropriate attorney’s fee, if any, for obtaining
equitable relief, including an injunction, if applicable.
Nothing in this subsection shall be construed to prohibit
application of a lodestar with a multiplier method of
determining attorney’s fees.

(c) ATTORNEY’S FEE AWARDS CALCULATED ON A MIXED
BASIS IN COUPON SETTLEMENTS.—If a proposed
settlement in a class action provides for an award of coupons to
class members and also provides for equitable relief, including
injunctive relief—

(1) that portion of the attorney’s fee to be paid to class counsel
that is based upon a portion of the recovery of the coupons
shall be calculated in accordance with subsection (a); and

(2) that portion of the attorney’s fee to be paid to class counsel
that is not based upon a portion of the recovery of the
coupons shall be calculated in accordance with subsection

(b).

(d) SETTLEMENT VALUATION EXPERTISE.—In a class action
involving the awarding of coupons, the court may, in its discretion
upon the motion of a party, receive expert testimony from a
witness qualified to provide information on the actual value to the
class members of the coupons that are redeemed.
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(e) JUDICIAL SCRUTINY OF COUPON SETTLEMENTS.—In a
proposed settlement under which class members would be
awarded coupons, the court may approve the proposed
settlement only after a hearing to determine whether, and
making a written finding that, the settlement is fair, reasonable,
and adequate for class members. The court, in its discretion,
may also require that a proposed settlement agreement provide
for the distribution of a portion of the value of unclaimed
coupons to 1 or more charitable or governmental organizations,
as agreed to by the parties. The distribution and redemption of
any proceeds under this subsection shall not be used to calculate
attorneys’ fees under this section.

1713. Protection against loss by class members

The court may approve a proposed settlement under which any
class member is obligated to pay sums to class counsel that would
result in a net loss to the class member only if the court makes a
written finding that nonmonetary benefits to the class member
substantially outweigh the monetary loss.

1714. Protection against discrimination based on geographic
location

The court may not approve a proposed settlement that provides for

the payment of greater sums to some class members than to others

solely on the basis that the class members to whom the greater

sums are to be paid are located in closer geographic proximity to

the court.

1715. Notifications to appropriate Federal and State officials
(a) DEFINITIONS.—
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(1) APPROPRIATE FEDERAL OFFICIAL.—In this section,
the term ‘appropriate Federal official’ means—
(A)the Attorney General of the United States; or

(B)in any case in which the defendant is a Federal
depository institution, a State depository institution, a
depository institution holding company, a foreign bank,
or a nondepository institution subsidiary of the
foregoing (as such terms are defined in section 3 of the
Federal Deposit Insurance Act (12 U.S.C. 1813)), the
person who has the primary Federal regulatory or
supervisory responsibility with respect to the
defendant, if some or all of the matters alleged in the
class action are subject to regulation or supervision by
that person.

(2) APPROPRIATE STATE OFFICIAL.—In this section, the
term ‘appropriate State official’ means the person in the
State who has the primary regulatory or supervisory
responsibility with respect to the defendant, or who licenses
or otherwise authorizes the defendant to conduct business
in the State, if some or all of the matters alleged in the
class action are subject to regulation by that person. If
there is no primary regulator, supervisor, or licensing
authority, or the matters alleged in the class action are not
subject to regulation or supervision by that person, then the
appropriate State official shall be the State attorney
general.
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(b) IN GENERAL.—Not later than 10 days after a proposed
settlement of a class action is filed in court, each defendant that
is participating in the proposed settlement shall serve upon the
appropriate State official of each State in which a class member
resides and the appropriate Federal official, a notice of the
proposed settlement consisting of—

(1) a copy of the complaint and any materials filed with the
complaint and any amended complaints (except such mate-
rials shall not be required to be served if such materials are
made electronically available through the Internet and such
service includes notice of how to electronically access such
material);

(2) notice of any scheduled judicial hearing in the class action;

(3) any proposed or final notification to class members of—
(A)
(1) the members’ rights to request exclusion from the
class action; or

(11) if no right to request exclusion exists, a statement that
no such right exists; and

(B) a proposed settlement of a class action;
4) any proposed or final class action settlement;
Y prop

(5) any settlement or other agreement contemporaneously
made between class counsel and counsel for the defendants;
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(6) any final judgment or notice of dismissal;

(7
(A)if feasible, the names of class members who reside in
each State and the estimated proportionate share of the
claims of such members to the entire settlement to that
State’s appropriate State official; or

(B) if the provision of information under subparagraph (A)
is not feasible, a reasonable estimate of the number of
class members residing in each State and the estimated
proportionate share of the claims of such members to
the entire settlement; and

(8) any written judicial opinion relating to the materials
described under subparagraphs (3) through (6).

(c) DEPOSITORY INSTITUTIONS NOTIFICATION.—

(1) FEDERAL AND OTHER DEPOSITORY INSTITUTIONS.—
In any case in which the defendant is a Federal depository
institution, a depository institution holding company, a
foreign bank, or a non-depository institution subsidiary of
the foregoing, the notice requirements of this section are
satisfied by serving the notice required under subsection (b)
upon the person who has the primary Federal regulatory or
supervisory responsibility with respect to the defendant, if
some or all of the matters alleged in the class action are
subject to regulation or supervision by that person.
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(2) STATE DEPOSITORY INSTITUTIONS.—In any case in
which the defendant is a State depository institution (as that
term is defined in section 3 of the Federal Deposit Insurance
Act (12 U.S.C. 1813)), the notice requirements of this
section are satisfied by serving the notice required under
subsection (b) upon the State bank supervisor (as that term
is defined in section 3 of the Federal Deposit Insurance Act
(12 U.S.C. 1813)) of the State in which the defendant is
incorporated or chartered, if some or all of the matters
alleged in the class action are subject to regulation or
supervision by that person, and upon the appropriate
Federal official.

(d) FINAL APPROVAL.—An order giving final approval of a
proposed settlement may not be issued earlier than 90 days after
the later of the dates on which the appropriate Federal official
and the appropriate State official are served with the notice
required under subsection (b).

(e) NONCOMPLIANCE IF NOTICE NOT PROVIDED.—

(1) IN GENERAL.—A class member may refuse to comply
with and may choose not to be bound by a settlement
agreement or consent decree in a class action if the class
member demonstrates that the notice required under
subsection (b) has not been provided.

(2) LIMITATION.—A class member may not refuse to comply
with or to be bound by a settlement agreement or consent
decree under paragraph (1) if the notice required under sub-
section (b) was directed to the appropriate Federal official
and to either the State attorney general or the person that has
primary regulatory, supervisory, or licensing authority over
the defendant.
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(3) APPLICATION OF RIGHTS.—The rights created by this
subsection shall apply only to class members or any person
acting on a class member’s behalf, and shall not be
construed to limit any other rights affecting a class
member’s participation in the settlement.

(f) RULE OF CONSTRUCTION.—Nothing in this section shall be
construed to expand the authority of, or impose any obligations,
duties, or responsibilities upon, Federal or State officials.”.

(g) TECHNICAL AND CONFORMING AMENDMENT.—The
table of chapters for part V is amended by inserting after the
item relating to chapter 113 the following:114. Class
Actions .............. 1711”7,

SEC. 4. FEDERAL DISTRICT COURT JURISDICTION
FOR INTERSTATE CLASS ACTIONS.

(a) APPLICATION OF FEDERAL DIVERSITY JURISDICTION.—
Section 1332 is amended—
(1) by redesignating subsection (d) as subsection (e); and

(2) by inserting after subsection (c) the following: *“(d)
(1) In this subsection—

(A)the term ‘class’ means all of the class members in a class
action;

(B) the term ‘class action’ means any civil action filed under
rule 23 of the Federal Rules of Civil Procedure or similar
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State statute or rule of judicial procedure authorizing an
action to be brought by 1 or more representative persons as
a class action;

(C) the term “class certification order’ means an order issued
by a court approving the treatment of some or all aspects
of a civil action as a class action; and

(D)the term ‘class members’ means the persons (named or
unnamed) who fall within the definition of the proposed
or certified class in a class action.

(2) The district courts shall have original jurisdiction of any
civil action in which the matter in controversy exceeds the
sum or value of $5,000,000, exclusive of interest and costs,
and is a class action in which—

(A)any member of a class of plaintiffs is a citizen of a State
different from any defendant;

(B) any member of a class of plaintiffs is a foreign state or a
citizen or subject of a foreign state and any defendant is
a citizen of a State; or

(C) any member of a class of plaintiffs is a citizen of a State

and any defendant is a foreign state or a citizen or
subject of a foreign state.

(3) A district court may, in the interests of justice and looking at
the totality of the circumstances, decline to exercise jurisdiction
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under paragraph (2) over a class action in which greater
than one-third but less than two-thirds of the members of all
proposed plaintiff classes in the aggregate and the primary
defendants are citizens of the State in which the action was
originally filed based on consideration of—

(A)whether the claims asserted involve matters of national
or interstate interest;

(B) whether the claims asserted will be governed by laws of
the State in which the action was originally filed or by
the laws of other States;

(C) whether the class action has been pleaded in a manner
that seeks to avoid Federal jurisdiction;

(D)whether the action was brought in a forum with a
distinct nexus with the class members, the alleged harm,
or the defendants;

(E) whether the number of citizens of the State in which the
action was originally filed in all proposed plaintiff
classes in the aggregate is substantially larger than the
number of citizens from any other State, and the
citizenship of the other members of the proposed class is
dispersed among a substantial number of States; and

(F) whether, during the 3-year period preceding the filing of
that class action, 1 or more other class actions asserting
the same or similar claims on behalf of the same or
other persons have been filed.
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(4) A district court shall decline to exercise jurisdiction under
paragraph (2)—
(A)
(1) over a class action in which—

(I) greater than two-thirds of the members of all pro-
posed plaintiff classes in the aggregate are
citizens of the State in which the action was
originally filed;

(IT) at least 1 defendant is a defendant—
(aa) from whom significant relief is sought by
members of the plaintiff class;

(bb) whose alleged conduct forms a significant
basis for the claims asserted by the
proposed plaintiff class; and

(cc) who is a citizen of the State in which the
action was originally filed; and

(IIT) principal injuries resulting from the alleged con-
duct or any related conduct of each defendant
were incurred in the State in which the action
was originally filed; and

(i1) during the 3-year period preceding the filing of that
class action, no other class action has been filed
asserting the same or similar factual allegations
against any of the defendants on behalf of the same
or other persons; or
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(B) two-thirds or more of the members of all proposed
plaintiff classes in the aggregate, and the primary
defendants, are citizens of the State in which the action
was originally filed.

(5) Paragraphs (2) through (4) shall not apply to any class
action in which—

(A)the primary defendants are States, State officials, or
other governmental entities against whom the district
court may be foreclosed from ordering relief; or

(B) the number of members of all proposed plaintiff classes
in the aggregate is less than 100.

(6) In any class action, the claims of the individual class
members shall be aggregated to determine whether the
matter in controversy exceeds the sum or value of
$5,000,000, exclusive of interest and costs.

(7) Citizenship of the members of the proposed plaintiff classes
shall be determined for purposes of paragraphs (2) through
(6) as of the date of filing of the complaint or amended
complaint, or, if the case stated by the initial pleading is not
subject to Federal jurisdiction, as of the date of service by
plaintiffs of an amended pleading, motion, or other paper,
indicating the existence of Federal jurisdiction.

(8) This subsection shall apply to any class action before or
after the entry of a class certification order by the court with
respect to that action.
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(9) Paragraph (2) shall not apply to any class action that solely
involves a claim—

(A)concerning a covered security as defined under 16()(3)
of the Securities Act of 1933 (15 U.S.C. 78p(f)(3)) and
section 28(f)(5)(E) of the Securities Exchange Act of
1934 (15 U.S.C. 78bb(f)(5)(E));

(B) that relates to the internal affairs or governance of a
corporation or other form of business enterprise and that
arises under or by virtue of the laws of the State in
which such corporation or business enterprise is
incorporated or organized; or

(C)that relates to the rights, duties (including fiduciary
duties), and obligations relating to or created by or
pursuant to any security (as defined under section 2(a)(1)
of the Securities Act of 1933 (15 U.S.C. 77b(a)(1)) and
the regulations issued thereunder).

(10)For purposes of this subsection and section 1453, an
unincorporated association shall be deemed to be a citizen
of the State where it has its principal place of business and
the State under whose laws it is organized.

(11)
(A) For purposes of this subsection and section 1453, a
mass action shall be deemed to be a class action
removable under paragraphs (2) through (10) if it
otherwise meets the provisions of those paragraphs.
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(B)

(1) As used in subparagraph (A), the term ‘mass action’
means any civil action (except a civil action within
the scope of section 1711(2)) in which monetary
relief claims of 100 or more persons are proposed to
be tried jointly on the ground that the plaintiffs’
claims involve common questions of law or fact,
except that jurisdiction shall exist only over those
plaintiffs whose claims in a mass action satisfy the
jurisdictional amount requirements under subsection

(a).

(i1) As used in subparagraph (A), the term ‘mass action’
shall not include any civil action in which—

(I) all of the claims in the action arise from an event
or occurrence in the State in which the action
was filed, and that allegedly resulted in injuries
in that State or in States contiguous to that State;

(IT) the claims are joined upon motion of a defendant;

(IIT)all of the claims in the action are asserted on
behalf of the general public (and not on behalf
of individual claimants or members of a
purported class) pursuant to a State statute
specifically authorizing such action; or

(IV)the claims have been consolidated or coordinated
solely for pretrial proceedings.

234



©)
(1) ’,/TT Frm e FHR A R RS 1407 iER 2R
FHE T ff\-‘b%*ﬁ%iﬁf»ﬁ@i B 2R % 2o
o B kg s 1407 iER w N R H RS w2
HiEs 3 A @ HB R

()&~ 78 22 3 * 3% !

(D) FRHFIRAFE RN S 23 FER T A
F“Eﬁ]%ﬁ’ 2 %" ; ’\‘,‘—:\

(D) 2 HREHFHIAEFARDE 23 ER

o BRI L R

(m&%*”%iﬁ%ﬁi%m%%;@@ﬁ” Az
T\E‘%;I%/\’Aq—"f}ﬁ,]_%/rs/é Pm—LﬁFF’& #$£§_1E“

f""

(b) - &z iz m :

(1) % 1335 5 @A 5 (D&Y > &l § 1332 iER% v 3+ >
8 TH@ELA (I, 2 3

o

(2) B 1 % 1603 i % (b)5 5 (3)& » Atk 5 ()T R 7> ¥ 37H
¥ (€)7o

235



¥ R 2005 = B o L2

(©)

(i) Any action(s) removed to Federal court pursuant to
this subsection shall not thereafter be transferred to
any other court pursuant to section 1407, or the rules
promulgated thereunder, unless a majority of the
plaintiffs in the action request transfer pursuant to
section 1407.

(i1) This subparagraph will not apply—

(I) to cases certified pursuant to rule 23 of the
Federal Rules of Civil Procedure; or

(IT) if plaintiffs propose that the action proceed as a
class action pursuant to rule 23 of the Federal
Rules of Civil Procedure.

(D) The limitations periods on any claims asserted in a mass
action that is removed to Federal court pursuant to this
subsection shall be deemed tolled during the period that
the action is pending in Federal court.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 1335(a)(1) is amended by inserting ‘““subsection (a) or
(d) of” before “section 1332,

(2) Section 1603(b)(3) is amended by striking “(d)”’ and inserting
Gé(e)”.
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SEC. 5. REMOVAL OF INTERSTATE CLASS
ACTIONS TO FEDERAL DISTRICT COURT.

(a) IN GENERAL.—Chapter 89 is amended by adding after section
1452 the following: “§ 1453. Removal of class actions
1. DEFINITIONS.—In this section, the terms ‘class’, ‘class
action’, ‘class certification order’, and ‘class member’ shall
have the meanings given such terms under section 1332(d)(1).

2. IN GENERAL.—A class action may be removed to a district
court of the United States in accordance with section 1446
(except that the 1-year limitation under section 1446(b) shall
not apply), without regard to whether any defendant is a citizen
of the State in which the action is brought, except that such
action may be removed by any defendant without the consent of
all defendants.

3. REVIEW OF REMAND ORDERS.

(1) IN GENERAL.—Section 1447 shall apply to any removal
of a case under this section, except that notwithstanding
section 1447(d), a court of appeals may accept an appeal
from an order of a district court granting or denying a
motion to remand a class action to the State court from
which it was removed if application is made to the court of
appeals not less than 7 days after entry of the order.

(2) TIME PERIOD FOR JUDGMENT.—If the court of appeals
accepts an appeal under paragraph (1), the court shall
complete all action on such appeal, including rendering
judgment, not later than 60 days after the date on which such
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appeal was filed, unless an extension is granted under
paragraph (3).

(3) EXTENSION OF TIME PERIOD.—The court of appeals
may grant an extension of the 60-day period described in
paragraph (2) if—

(A)all parties to the proceeding agree to such extension, for
any period of time; or

(B)such extension is for good cause shown and in the
interests of justice, for a period not to exceed 10 days.

(4) DENIAL OF APPEAL.—If a final judgment on the appeal
under paragraph (1) is not issued before the end of the
period described in paragraph (2), including any extension
under paragraph (3), the appeal shall be denied.

4. EXCEPTION.—This section shall not apply to any class action
that solely involves—

(1) a claim concerning a covered security as defined under
section 16(f)(3) of the Securities Act of 1933 (15 U.S.C.
78p(f)(3)) and section 28(f)(5)(E) of the Securities
Exchange Act of 1934 (15 U.S.C. 78bb(f)(5)(E));

(2) a claim that relates to the internal affairs or governance of a
corporation or other form of business enterprise and arises
under or by virtue of the laws of the State in which such
corporation or business enterprise is incorporated or
organized; or
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(3) a claim that relates to the rights, duties (including fiduciary
duties), and obligations relating to or created by or pursuant
to any security (as defined under section 2(a)(1) of the
Securities Act of 1933 (15 U.S.C. 77b(a)(1)) and the regula-
tions issued thereunder).”.

(b) TECHNICAL AND CONFORMING AMENDMENTS.—The
table of sections for chapter 89 is amended by adding after the
item relating to section 1452 the following: “1453. Removal of
class actions.”

SEC. 6. REPORT ON CLASS ACTION SETTLEMENTS.

(a) IN GENERAL.—Not later than 12 months after the date of
enactment of this Act, the Judicial Conference of the United States,
with the assistance of the Director of the Federal Judicial Center
and the Director of the Administrative Office of the United States
Courts, shall prepare and transmit to the Committees on the
Judiciary of the Senate and the House of Representatives a report
on class action settlements.

(b) CONTENT.—The report under subsection (a) shall contain—
(1) recommendations on the best practices that courts can use to
ensure that proposed class action settlements are fair to the

class members that the settlements are supposed to benefit;

(2) recommendations on the best practices that courts can use to
ensure that—
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(A) the fees and expenses awarded to counsel in connection
with a class action settlement appropriately reflect the
extent to which counsel succeeded in obtaining full
redress for the injuries alleged and the time, expense, and
risk that counsel devoted to the litigation; and

(B)the class members on whose behalf the settlement is
proposed are the primary beneficiaries of the settlement;
and

(3) the actions that the Judicial Conference of the United States
has taken and intends to take toward having the Federal
judiciary implement any or all of the recommendations con-
tained in the report.

(c) AUTHORITY OF FEDERAL COURTS.—Nothing in this section
shall be construed to alter the authority of the Federal courts to
supervise attorneys’ fees.

SEC. 7. ENACTMENT OF JUDICIAL
CONFERENCE RECOMMENDATIONS.

Notwithstanding any other provision of law, the amendments to rule
23 of the Federal Rules of Civil Procedure, which are set forth in the
order entered by the Supreme Court of the United States on March
27, 2003, shall take effect on the date of enactment of this Act or on
December 1, 2003 (as specified in that order), whichever occurs
first.
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SEC. 8. RULEMAKING AUTHORITY OF
SUPREME COURT AND JUDICIAL
CONFERENCE.

Nothing in this Act shall restrict in any way the authority of the
Judicial Conference and the Supreme Court to propose and prescribe

general rules of practice and procedure under chapter 131 of title 28,
United States Code.

SEC. 9. EFFECTIVE DATE

The amendments made by this Act shall apply to any civil action
commenced on or after the date of enactment of this Act.
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2013 No. 3134
CONSUMER PROTECTION

The Consumer Contracts (Information, Cancellation
and Additional Charges) Regulations 2013

Made ----11th December 2013
Laid before Parliament 13th December 2013
Coming into force --13th June 2014

CONTENTS
PART 1 General

. Citation and commencement
. Regulations superseded

. Review

. “Consumer” and “trader”

. Other definitions

. Limits of application: general

AN LN W~

PART 2 Information requirements

CHAPTER 1 Provision of information
7. Application of Part 2

8. Making information etc available to a consumer

9. Information to be provided before making an on-premises contract
10.Information to be provided before making an off-premises contract
11.Provision of information in connection with repair or maintenance contracts

12.Provision of copy or confirmation of off-premises contracts
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13.Information to be provided before making a distance contract
14.Requirements for distance contracts concluded by electronic means
15.Telephone calls to conclude a distance contract

16.Confirmation of distance contracts

17.Burden of proof in relation to off-premises and distance contracts
18.Effect on contract of failure to provide information

CHAPTER 2 Offences

19.0ffence relating to the failure to give notice of the right to cancel
20.Defence of due diligence

21.Liability of persons other than the principal offender
22.0ffences committed by bodies of persons

23.Duty to enforce

24 Powers of investigation

25.0bstruction of authorised officers

26.Freedom from self-incrimination

PART 3 Right to cancel

27.Application of Part 3

28.Limits of application: circumstances excluding cancellation
29.Right to cancel

30.Normal cancellation period

31.Cancellation period extended for breach of information requirement
32.Exercise of the right to withdraw or cancel

33.Effect of withdrawal or cancellation

34 Reimbursement by trader in the event of withdrawal or cancellation
35.Return of goods in the event of cancellation

36.Supply of service in cancellation period

37.Supply of digital content in cancellation period

38.Effects of withdrawal or cancellation on ancillary contracts
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PART 4
Protection from inertia selling and additional charges

39.Inertia selling
40.Additional payments under a contract
41.Help-line charges over basic rate

PART 5 Delivery and risk

42.Time for delivery of goods
43.Passing of risk

PART 6 Enforcement

44.Complaints
45.0rders to secure compliance
46.Notification of undertakings and orders to the CMA

PART 7 Consequential amendments

47.Consequential amendments

SCHEDULE 1 — Information relating to on-premises contracts
SCHEDULE 2 — Information relating to distance and off-premises contracts
SCHEDULE 3 — Information about the exercise of the right to cancel
SCHEDULE 4 — Consequential amendments

The Secretary of State, as a Minister designated for the purposes of section 2(2)

of the European Communities Act 1972 ©

(b)

in relation to matters relating to
consumer protection*”, makes the following Regulations in exercise of the

powers conferred by section 2(2) of that Act.

® 1972 c. 68.
® Article 2 of, and the Schedule to, The European Communities (Designation) (No.
3) Order 1993 (S.I. 1993/2661).
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PART 1 General

1.—Citation and commencement

(1) These Regulations may be cited as the Consumer Contracts
(Information, Cancellation and Additional Charges) Regulations
2013 and come into force on 13th June 2014.

(2) These Regulations apply in relation to contracts entered into on or
after that date.

2.—Regulations superseded

The following do not apply in relation to contracts entered into on or
after 13th June 2014—

(a) the Consumer Protection (Distance Selling) Regulations 2000

(b) the Cancellation of Contracts made in a Consumer’s Home or
Place of Work etc Regulations 2008

3.—Review
(1) The Secretary of State must before the end of each review
period—

(a) carry out a review of these Regulations,
(b) set out the conclusions of the review in a report, and

(c) publish the report.

©S.I. 2000/2334.
@ S1.2008/1816.
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(2) In carrying out the review, the Secretary of State must, so far as is
reasonable, have regard to what is done in other member States to
implement Directive 2011/83/EU of the European Parliament and
of the Council of 25 October 2011 on consumer rights, amending
Council Directive 93/13/EEC and Directive 1999/44/EC of the
European Parliament and of the Council and repealing Council
Directive 85/577/EC and Directive 97/7/EC of the European
Parliament and of the Council ©.

(3) The report must in particular—

(a) set out the objectives intended to be achieved by these
Regulations,

(b) assess the extent to which those objectives have been achieved,
and

(c) assess whether those objectives remain appropriate and, if so,
the extent to which they could be achieved in a way that
imposes less regulation.

(4) A review period is—
(a) the period of 5 years beginning with the day on which these
Regulations come into force, and
(b) each successive period of 5 years.

4. “Consumer” and “trader”
In these Regulations—

“consumer” means an individual acting for purposes which are
wholly or mainly outside that individual’s trade, business, craft or
profession;

© OJNo L 304,22.11.2011, p.64
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“trader” means a person acting for purposes relating to that

person’s trade, business, craft or profession, whether acting personally
or through another person acting in the trader’s name or on the
trader’s behalf.

5. Other definitions
In these Regulations—

“business” includes the activities of any government department

or local or public authority;

(2)

(b)

“business premises” in relation to a trader means—

any immovable retail premises where the activity of the trader is
carried out on a permanent basis, or

any movable retail premises where the activity of the trader is
carried out on a usual basis;

“CMA” means the Competition and Markets Authority'”;

“commercial guarantee”, in relation to a contract, means any
undertaking by the trader or producer to the consumer (in addition
to the trader’s duty to supply goods that are in conformity with
the contract) to reimburse the price paid or to replace, repair or
service goods in any way if they do not meet the specifications or
any other requirements not related to conformity set out in the
guarantee statement or in the relevant advertising available at the
time of the contract or before it is entered into;

® The Competition and Markets Authority was established by section 25 of the
Enterprise and Regulatory Reform Act 2013 (c. 24)
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court”™—

(a) in relation to England and Wales, means the county court or the
High Court,

(b) in relation to Northern Ireland, means a county court or the High
Court, and

(c) in relation to Scotland means the sheriff court or the Court of
Session;

“delivery” means voluntary transfer of possession from one
person to another;

“digital content” means data which are produced and supplied in
digital form;

“distance contract” means a contract concluded between a trader
and a consumer under an organised distance sales or service-provision
scheme without the simultaneous physical presence of the trader and
the consumer, with the exclusive use of one or more means of
distance communication up to and including the time at which the
contract is concluded;

“district heating” means the supply of heat (in the form of steam
or hot water or otherwise) from a central source of production through
a transmission and distribution system to heat more than one building;

“durable medium” means paper or email, or any other medium
that—
(a) allows information to be addressed personally to the recipient,

(b) enables the recipient to store the information in a way accessible
for future reference for a period that is long enough for the
purposes of the information, and

(c) allows the unchanged reproduction of the information stored;
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“functionality” in relation to digital content includes region
coding, restrictions incorporated for the purposes of digital rights
management, and other technical restrictions;

“goods” means any tangible moveable items, but that includes
water, gas and electricity if and only if they are put up for sale in a
limited volume or a set quantity;

“off-premises contract” means a contract between a trader and a
consumer which is any of these—

(a) a contract concluded in the simultaneous physical presence of the
trader and the consumer, in a place which is not the business
premises of the trader;

(b) a contract for which an offer was made by the consumer in the
simultaneous physical presence of the trader and the consumer, in
a place which is not the business premises of the trader;

(c) a contract concluded on the business premises of the trader or
through any means of distance communication immediately after
the consumer was personally and individually addressed in a place
which is not the business premises of the trader in the
simultaneous physical presence of the trader and the consumer;

(d) a contract concluded during an excursion organised by the trader
with the aim or effect of promoting and selling goods or services
to the consumer;

“on-premises contract” means a contract between a trader and a

consumer which is neither a distance contract nor an off-premises
contract;
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“public auction” means a method of sale where—

(a) goods or services are offered by a trader to consumers through a
transparent, competitive bidding procedure run by an auctioneer,

(b) the consumers attend or are given the possibility to attend in
person, and

(c) the successful bidder is bound to purchase the goods or services;

“sales contract” means a contract under which a trader transfers
or agrees to transfer the ownership of goods to a consumer and the
consumer pays or agrees to pay the price, including any contract that
has both goods and services as its object;

“service” includes—
(a) the supply of water, gas or electricity if they are not put up for sale
in a limited volume or a set quantity, and
(b) the supply of district heating;

“service contract” means a contract, other than a sales contract,
under which a trader supplies or agrees to supply a service to a
consumer and the consumer pays or agrees to pay the price.

6.—Limits of application: general
(1) These Regulations do not apply to a contract, to the extent that it
1s—
(a) for—
(i) gambling within the meaning of the Gambling Act 2005®
(which includes gaming, betting and participating in a
lottery); or

©® 2005 ¢.19.
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(i1) in relation to Northern Ireland, for betting, gaming or
participating lawfully in a lottery within the meaning of
the Betting, Gaming, Lotteries and Amusements (Northern
Ireland) Order 1985™;

(b) for services of a banking, credit, insurance, personal pension,
investment or payment nature;

(c) for the creation of immovable property or of rights in
immovable property;

(d) for rental of accommodation for residential purposes;

(e) for the construction of new buildings, or the construction of
substantially new buildings by the conversion of existing
buildings;

(f) for the supply of foodstuffs, beverages or other goods intended
for current consumption in the household and which are
supplied by a trader on frequent and regular rounds to the
consumer’s home, residence or workplace;

(g) within the scope of Council Directive 90/314/EEC of 13 June

1990 on package travel, package holidays and package
tours"”

(h) within the scope of Directive 2008/122/EC of the European
Parliament and of the Council on the protection of consumers
in respect of certain aspects of timeshare, long-term holiday

product, resale and exchange contracts?.

®'S.I.1985/1204 (NI 11).
©'OJ No L 158, 23.6.1990, p.59.

9 0JNo L 33, 3.2.2009, p.10.
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(2) These Regulations do not apply to contracts—

(a) concluded by means of automatic vending machines or
automated commercial premises;

(b) concluded with a telecommunications operator through a
public telephone for the use of the telephone;

(c) concluded for the use of one single connection, by telephone,
internet or fax, established by a consumer;

(d) under which goods are sold by way of execution or otherwise
by authority of law.

(3) Paragraph (1)(b) is subject to regulations 38(4) (ancillary contracts)
and 40(3) (additional payments).
PART 2 Information requirements
CHAPTER 1 Provision of information

7.—Application of Part 2

(1) This Part applies to on-premises, off-premises and distance
contracts, subject to paragraphs (2), (3) and (4) and regulation 6.

2) This Part does not apply to contracts to the extent that they are—
2) pply y
(a) for the supply of a medicinal product by administration by a

prescriber, or under a prescription or directions given by a
prescriber;
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(b) for the supply of a product by a health care professional or a
person included in a relevant list, under arrangements for the
supply of services as part of the health service, where the
product is one that, at least in some circumstances is available
under such arrangements free or on prescription.

(3) This Part, except for regulation 14(1) to (5), does not apply to
contracts to the extent that they are for passenger transport
services.

(4) This Part does not apply to off-premises contracts under which the
payment to be made by the consumer is not more than £42.

(5) In paragraph (2)—
“health care professional” and “prescriber” have the meaning
given by regulation 2(1) of the National Health Service
(Pharmaceutical and Local Pharmaceutical Services) Regulations
2013%;

“health service” means—
(a) the health service as defined by section 275(1) of the National
Health Service Act 2006" or section 206(1) of the National Health
Service (Wales) Act 2006™,

(b) the health service as defined by section 108(1) of the National
Health Service (Scotland) Act 1978, or

® S 1.2013/349.
D 2006 c.41.
™ 2006 c.42.
™ 1978 ¢.29.
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(c) any of the health services under section 2(1)(a) of the Health and
Social Care (Reform) Act (Northern Ireland) 2009;

“medicinal product” has the meaning given by regulation 2(1) of
the Human Medicines Regulations 20127,

“relevant list” means—
(d) a relevant list for the purposes of the National Health Service
(Pharmaceutical and Local Pharmaceutical Services) Regulations
20139, or

(e) a list maintained under those Regulations.

8. Making information etc available to a consumer

For the purposes of this Part, something is made available to a
consumer only if the consumer can reasonably be expected to know
how to access it.

9. Information to be provided before making an on-premises
contract

(1) Before the consumer is bound by an on-premises contract, the
trader must give or make available to the consumer the
information described in Schedule 1 in a clear and comprehensible
manner, if that information is not already apparent from the
context.

© 2006 c.41 (N.I): section 1 was substituted by section 1 of the Health and Social
Care Act 2012 (c.7).

P'S1.2012/1916.

@S.1.2013/349.
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(2) Paragraph (1) does not apply to a contract which involves a
day-to-day transaction and is performed immediately at the time
when the contract is entered into.

(3) Any information that the trader gives the consumer as required by
this regulation is to be treated as included as a term of the
contract.

(4) A change to any of that information, made before entering into the
contract or later, is not effective unless expressly agreed between
the consumer and the trader.

10.Information to be provided before making an
off-premises contract
(1) Before the consumer is bound by an off-premises contract, the
trader—
(a) must give the consumer the information listed in Schedule 2 in
a clear and comprehensible manner, and
(b) if a right to cancel exists, must give the consumer a
cancellation form as set out in part B of Schedule 3.

(2) The information and any cancellation form must be given on
paper or, if the consumer agrees, on another durable medium and
must be legible.

(3) The information referred to in paragraphs (), (m) and (n) of
Schedule 2 may be provided by means of the model instructions
on cancellation set out in part A of Schedule 3; and a trader who
has supplied those instructions to the consumer, correctly filled in,
is to be treated as having complied with paragraph (1) in respect
of those paragraphs.
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(4) If the trader has not complied with paragraph (1) in respect of
paragraph (g), (h) or (m) of Schedule 2, the consumer is not to
bear the charges or costs referred to in those paragraphs.

(5) Any information that the trader gives the consumer as required by
this regulation is to be treated as included as a term of the
contract.

(6) A change to any of that information, made before entering into the
contract or later, is not effective unless expressly agreed between
the consumer and the trader.

(7) This regulation is subject to regulation 11.

11. Provision of information in connection with repair or
maintenance contracts
(1) If the conditions in paragraphs (2), (3) and (4) are met, regulation
10(1) does not apply to an off-premises contract where—
(a) the contract is a service contract,
(b) the consumer has explicitly requested the trader to supply the
service for the purpose of carrying out repairs or maintenance,
(c) the obligations of the trader and the consumer under the
contract are to be performed immediately, and
(d) the payment to be made by the consumer is not more than
£170.

(2) The first condition is that, before the consumer is bound by the
contract, the trader gives or makes available to the consumer on
paper or, if the consumer expressly agrees, on another durable
medium—
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(a) the information referred to in paragraphs (b) to (d), (f) and (g)
of Schedule 2,

(b) an estimate of the total price, where it cannot reasonably be
calculated in advance, and

(c) where a right to cancel exists, a cancellation form as set out in
part B of Schedule 3.

(3) The second condition is that, before the consumer is bound by the
contract, the trader gives or makes available to the consumer the
information referred to in paragraphs (a), (1) and (o) of Schedule 2,
either on paper or another durable medium or otherwise if the
consumer expressly agrees.

(4) The third condition is that the confirmation of the contract
provided in accordance with regulation 12 contains the
information required by regulation 10(1).

(5) For the right to cancel where this regulation applies, see in
particular—
(a)regulation 28(1)(e) and (2) (cases where cancellation excluded:
visit requested for urgent work);
(b) regulation 36 (form of consumer’s request, and consequences).

12. Provision of copy or confirmation of off-premises contracts
(1) In the case of an off-premises contract, the trader must give the
consumer—
(a) a copy of the signed contract, or
(b) confirmation of the contract.
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(2) The confirmation must include all the information referred to in
Schedule 2 unless the trader has already provided that information
to the consumer on a durable medium prior to the conclusion of
the off-premises contract.

(3) The copy or confirmation must be provided on paper or, if the
consumer agrees, on another durable medium.

(4) The copy or confirmation must be provided within a reasonable
time after the conclusion of the contract, but in any event—

(a) not later than the time of the delivery of any goods supplied
under the contract, and

(b) before performance begins of any service supplied under the
contract.

(5) If the contract is for the supply of digital content not on a tangible
medium and the consumer has given the consent and
acknowledgement referred to in regulation 37(1)(a) and (b), the
copy or confirmation must include confirmation of the consent
and acknowledgement.

13. Information to be provided before making a distance contract

(1) Before the consumer is bound by a distance contract, the trader—
(a) must give or make available to the consumer the information
listed in Schedule 2 in a clear and comprehensible manner,

and in a way appropriate to the means of distance
communication used, and
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(b) if a right to cancel exists, must give or make available to the
consumer a cancellation form as set out in part B of Schedule 3.

(2) In so far as the information is provided on a durable medium, it
must be legible.

(3) The information referred to in paragraphs (1), (m) and (n) of
Schedule 2 may be provided by means of the model instructions
on cancellation set out in part A of Schedule 3; and a trader who
has supplied those instructions to the consumer, correctly filled in,
is to be treated as having complied with paragraph (1) in respect
of those paragraphs.

(4) Where a distance contract is concluded through a means of
distance communication which allows limited space or time to
display the information—

(a) the information listed in paragraphs (a), (b), (f), (g), (h), (1)
and (s) of Schedule 2 must be provided on that means of
communication in accordance with paragraphs (1) and (2), but

(b) the other information required by paragraph (1) may be
provided in another appropriate way.

(5) If the trader has not complied with paragraph (1) in respect of
paragraph (g), (h) or (m) of Schedule 2, the consumer is not to
bear the charges or costs referred to in those paragraphs.

(6) Any information that the trader gives the consumer as required by

this regulation is to be treated as included as a term of the
contract.
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(7) A change to any of that information, made before entering into the
contract or later, is not effective unless expressly agreed between
the consumer and the trader.

14. Requirements for distance contracts concluded by
electronic means

(1) This regulation applies where a distance contract is concluded by
electronic means.

(2) If the contract places the consumer under an obligation to pay, the
trader must make the consumer aware in a clear and prominent
manner, and directly before the consumer places the order, of the
information listed in paragraphs (a), (f), (g), (h), (s) and (t) of
Schedule 2.

(3) The trader must ensure that the consumer, when placing the order,
explicitly acknowledges that the order implies an obligation to

pay.

(4) If placing an order entails activating a button or a similar function,
the trader must ensure that the button or similar function is
labelled in an easily legible manner only with the words ‘order
with obligation to pay’ or a corresponding unambiguous
formulation indicating that placing the order entails an obligation
to pay the trader.

(5) If the trader has not complied with paragraphs (3) and (4), the
consumer is not bound by the contract or order.
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(6) The trader must ensure that any trading website through which the
contract is concluded indicates clearly and legibly, at the latest at
the beginning of the ordering process, whether any delivery
restrictions apply and which means of payment are accepted.

15. Telephone calls to conclude a distance contract

If the trader makes a telephone call to the consumer with a view to
concluding a distance contract, the trader must, at the beginning of the
conversation with the consumer, disclose—

(a) the trader’s identity,

(b) where applicable, the identity of the person on whose behalf the
trader makes the call, and

(c) the commercial purpose of the call.

16. Confirmation of distance contracts
(1) In the case of a distance contract the trader must give the
consumer confirmation of the contract on a durable medium.

(2) The confirmation must include all the information referred to in
Schedule 2 unless the trader has already provided that information
to the consumer on a durable medium prior to the conclusion of
the distance contract.

(3) If the contract is for the supply of digital content not on a tangible
medium and the consumer has given the consent and
acknowledgment referred to in regulation 37(1)(a) and (b), the
confirmation must include confirmation of the consent and
acknowledgement.
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(4) The confirmation must be provided within a reasonable time after
the conclusion of the contract, but in any event—
(a) not later than the time of delivery of any goods supplied under
the contract, and

(b) before performance begins of any service supplied under the
contract.

(5) For the purposes of paragraph (4), the confirmation is treated as
provided as soon as the trader has sent it or done what is necessary
to make it available to the consumer.

17. Burden of proof in relation to off-premises and distance
contracts

(1) In case of dispute about the trader’s compliance with any
provision of regulations 10 to 16, it is for the trader to show that
the provision was complied with.

(2) That does not apply to proceedings—
(a) for an offence under regulation 19, or

(b) relating to compliance with an injunction, interdict or order
under regulation 45.

18. Effect on contract of failure to provide information
Every contract to which this Part applies is to be treated as including a
term that the trader has complied with the provisions of—

(a) regulations 9 to 14, and
(b) regulation 16.
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CHAPTER 2 Offences

19. Offence relating to the failure to give notice of the right
to cancel

(1) A trader is guilty of an offence if the trader enters into an
off-premises contract to which regulation 10 applies but fails to
give the consumer the information listed in paragraph (1), (m) or
(n) of Schedule 2 in accordance with that regulation.

(2) A person who is guilty of an offence under paragraph (1) is liable
on summary conviction to a fine not exceeding level 5 on the
standard scale.

20. Defence of due diligence
(1) In any proceedings against a person (A) for an offence under
regulation 19 it is a defence for A to prove—
(a) that the commission of the offence was due to—
(1) the act or default of another, or
(i1) reliance on information given by another, and

(b) that A took all reasonable precautions and exercised all due
diligence to avoid the commission of such an offence by A or
any person under A’s control.

(2) A person is not entitled to rely on the defence provided by
paragraph (1) without leave of the court unless—

(a) that person has served on the prosecutor a notice in writing
giving such information as was in that person’s possession
identifying or assisting in the identification of the other person;
and
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(b) the notice is served on the prosecutor not less than 7 days
before the hearing of the proceedings or, in Scotland, 7 days
before the intermediate diet or 14 days before the trial diet,
whichever is earlier.

21. Liability of persons other than the principal offender

Where the commission by a person of an offence under regulation 19
is due to the act or default of another person, that other person is
guilty of the offence and may be proceeded against and punished
whether or not proceedings are taken against the first person.

22. Offences committed by bodies of persons
(1) Where an offence under regulation 19 committed by a body
corporate is proved—
(a) to have been committed with the consent or connivance of an
officer of the body corporate or
(b) to be attributable to any neglect on the part of an officer of the
body corporate,

the officer, as well as the body corporate, is guilty of the offence
and liable to be proceeded against and punished accordingly.

(2) In paragraph (1) a reference to an officer of a body corporate
includes a reference to—
(a) a director, manager, secretary or other similar officer; and
(b) a person purporting to act as a director, manager, secretary or
other similar officer.

(3) Where an offence under regulation 19 committed in Scotland by a
Scottish partnership is proved—
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(a) to have been committed with the consent or connivance of a
partner, or
(b) to be attributable to any neglect on the part of a partner,

that partner, as well as the partnership shall be guilty of the offence
and liable to be proceeded against and punished accordingly.

(4) In paragraph (3) a reference to a partner includes a person
purporting to act as a partner.

23.Duty to enforce

(1) Subject to paragraphs (2) and (3)—

(a) it is the duty of every weights and measures authority in Great
Britain to enforce regulation 19 within its area; and

(b) it is the duty of the Department of Enterprise, Trade and
Investment in Northern Ireland to enforce regulation 19 within
Northern Ireland.

(2) No proceedings for an offence under regulation 19 may be
instituted in England and Wales except by or on behalf of an
enforcement authority.

(3) Nothing in paragraph (1) authorises any weights and measures
authority to bring proceedings in Scotland for an offence.

24. Powers of investigation

(1) If a duly authorised officer of an enforcement authority has
reasonable grounds for suspecting that an offence has been
committed under regulation 19, the officer may require a person
carrying on or employed in a business to produce any document
relating to the business, and take copies of it or any entry in it for
the purposes of ascertaining whether such an offence has been
committed.
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(2) If the officer has reasonable grounds for believing that any
documents may be required as evidence in proceedings for such
an offence, the officer may seize and detain them and shall, if the
officer does so, inform the person from whom they are seized.

(3) In this regulation “document” includes information recorded in
any form.

(4) The reference in paragraph (1) to production of documents is, in
the case of a document which contains information recorded
otherwise than in a legible form, a reference to the production of a
copy of the information in a legible form.

(5) An officer seeking to exercise a power under this regulation must
do so only at a reasonable hour and on production of the officer’s
identification and authority.

(6) Nothing in this regulation requires a person to produce or provide,
or authorises a person to inspect or take possession of, anything in
respect of which a claim to legal professional privilege (in
Scotland, to confidentiality of communications) could be
maintained in legal proceedings.

25. Obstruction of authorised officers
(1) A person commits an offence if that person—
(a) intentionally obstructs an officer of an enforcement authority
acting in pursuance of functions under regulation 24;
(b) fails without reasonable cause to comply with any requirement
properly made by such an officer under regulation 24; or
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(c) fails without reasonable cause to give such an officer any other
assistance or information which the officer may reasonably
require for the purpose of the performance of functions under
regulation 24.

(2) A person giving any information which is required from that
person under paragraph (1)(c) is guilty of an offence if, in doing
so, the person makes any statement knowing it to be false in a
material particular.

(3) A person guilty of an offence under paragraph (1) or (2) is liable
on summary conviction to a fine not exceeding level 3 on the
standard scale.

26. Freedom from self-incrimination

Nothing in regulation 24 or 25 is to be construed as requiring a person
to answer any question or give any information if to do so might
incriminate that person.

PART 3 Right to cancel

27. Application of Part 3

(1) This Part applies to distance and off-premises contracts between a
trader and a consumer, subject to paragraphs (2) and (3) and
regulations 6 and 28.

(2) This Part does not apply to contracts to the extent that they are—
(a) for the supply of a medicinal product by administration by a
prescriber, or under a prescription or directions given by a
prescriber;
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(b) for the supply of a product by a health care professional or a
person included in a relevant list, under arrangements for the
supply of services as part of the health service, where the
product is one that, at least in some circumstances is available
under such arrangements free or on prescription;

(c) for passenger transport services.

(3) This Part does not apply to off-premises contracts under which the
payment to be made by the consumer is not more than £42.

(4) In paragraph (2)(a) and (b), expressions defined in regulation 7(5)
have the meaning given there.

28. Limits of application: circumstances excluding cancellation
(1) This Part does not apply as regards the following—
(a) the supply of—
(1) goods, or
(11) services, other than supply of water, gas, electricity or
district heating,

for which the price is dependent on fluctuations in the
financial market which cannot be controlled by the trader and
which may occur within the cancellation period;

(b) the supply of goods that are made to the consumer’s
specifications or are clearly personalised;

(c) the supply of goods which are liable to deteriorate or expire
rapidly;

(d) the supply of alcoholic beverages, where—
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(1) their price has been agreed at the time of the conclusion of
the sales contract,

(i1) delivery of them can only take place after 30 days, and
(iii)their value is dependent on fluctuations in the market
which cannot be controlled by the trader;

(e) contracts where the consumer has specifically requested a visit
from the trader for the purpose of carrying out urgent repairs
or maintenance;

(f) the supply of a newspaper, periodical or magazine with the
exception of subscription contracts for the supply of such
publications;

(g) contracts concluded at a public auction;

(h) the supply of accommodation, transport of goods, vehicle
rental services, catering or services related to leisure activities,
if the contract provides for a specific date or period of
performance.

(2) Sub-paragraph (e) of paragraph (1) does not prevent this Part
applying to a contract for—
(a) services in addition to the urgent repairs or maintenance
requested, or
(b) goods other than replacement parts necessarily used in making
the repairs or carrying out the maintenance,

if the trader supplies them on the occasion of a visit such as is
mentioned in that sub-paragraph.

(3) The rights conferred by this Part cease to be available in the
following circumstances—
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(a) in the case of a contract for the supply of sealed goods which
are not suitable for return due to health protection or hygiene
reasons, if they become unsealed after delivery;

(b) in the case of a contract for the supply of sealed audio or
sealed video recordings or sealed computer software, if the
goods become unsealed after delivery;

(c) in the case of any sales contract, if the goods become mixed
inseparably (according to their nature) with other items after
delivery.

29.Right to cancel
(1) The consumer may cancel a distance or off-premises contract at
any time in the cancellation period without giving any reason, and
without incurring any liability except under these provisions—
(a) regulation 34(3) (where enhanced delivery chosen by
consumer);
(b) regulation 34(9) (where value of goods diminished by
consumer handling);
(c) regulation 35(5) (where goods returned by consumer);
(d) regulation 36(4) (where consumer requests early supply of
service).

(2) The cancellation period begins when the contract is entered into
and ends in accordance with regulation 30 or 31.

(3) Paragraph (1) does not affect the consumer’s right to withdraw an
offer made by the consumer to enter into a distance or
off-premises contract, at any time before the contract is entered
into, without giving any reason and without incurring any liability.
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30. Normal cancellation period
(1) The cancellation period ends as follows, unless regulation 31
applies.

(2) If the contract is—
(a) a service contract, or

(b) a contract for the supply of digital content which is not
supplied on a tangible medium, the cancellation period ends at
the end of 14 days after the day on which the contract is
entered into.

(3) If the contract is a sales contract and none of paragraphs (4) to (6)
applies, the cancellation period ends at the end of 14 days after the
day on which the goods come into the physical possession of—
(a) the consumer, or

(b) a person, other than the carrier, identified by the consumer to
take possession of them.

(4) If the contract is a sales contract under which multiple goods are
ordered by the consumer in one order but some are delivered on
different days, the cancellation period ends at the end of 14 days
after the day on which the last of the goods come into the physical
possession of—

(a) the consumer, or

(b) a person, other than the carrier, identified by the consumer to
take possession of them.
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(5) If the contract is a sales contract under which goods consisting of
multiple lots or pieces of something are delivered on different
days, the cancellation period ends at the end of 14 days after the
day on which the last of the lots or pieces come into the physical
possession of—

(a) the consumer, or
(b) a person, other than the carrier, identified by the consumer to
take possession of them.

(6) If the contract is a sales contract for regular delivery of goods
during a defined period of more than one day, the cancellation
period ends at the end of 14 days after the day on which the first
of the goods come into the physical possession of—

(a) the consumer, or
(b) a person, other than the carrier, identified by the consumer to
take possession of them.

31. Cancellation period extended for breach of information
requirement

(1) This regulation applies if the trader does not provide the consumer
with the information on the right to cancel required by paragraph
(1) of Schedule 2, in accordance with Part 2.

(2) If the trader provides the consumer with that information in the
period of 12 months beginning with the first day of the 14 days
mentioned in regulation 30(2) to (6), but otherwise in accordance
with Part 2, the cancellation period ends at the end of 14 days after
the consumer receives the information.

(3) Otherwise the cancellation period ends at the end of 12 months
after the day on which it would have ended under regulation 30.
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32. Exercise of the right to withdraw or cancel

(1) To withdraw an offer to enter into a distance or off-premises
contract, the consumer must inform the trader of the decision to
withdraw it.

(2) To cancel a contract under regulation 29(1), the consumer must
inform the trader of the decision to cancel it.

(3) To inform the trader under paragraph (2) the consumer may
either—
(a) use a form following the model cancellation form in part B of
Schedule 3, or
(b) make any other clear statement setting out the decision to
cancel the contract.

(4) If the trader gives the consumer the option of filling in and
submitting such a form or other statement on the trader’s
website—

(a) the consumer need not use it, but

(b) if the consumer does, the trader must communicate to the
consumer an acknowledgement of receipt of the cancellation
on a durable medium without delay.

(5) Where the consumer informs the trader under paragraph (2) by
sending a communication, the consumer is to be treated as having
cancelled the contract in the cancellation period if the
communication is sent before the end of the period.

(6) In case of dispute it is for the consumer to show that the contract
was cancelled in the cancellation period in accordance with this
regulation.
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33.Effect of withdrawal or cancellation
(1) If a contract is cancelled under regulation 29(1)—
(a) the cancellation ends the obligations of the parties to perform
the contract, and
(b) regulations 34 to 38 apply.

(2) Regulations 34 and 38 also apply if the consumer withdraws an
offer to enter into a distance or off-premises contract.

34. Reimbursement by trader in the event of withdrawal or
cancellation

(1) The trader must reimburse all payments, other than payments for
delivery, received from the consumer, subject to paragraph (10).

(2) The trader must reimburse any payment for delivery received
from the consumer, unless the consumer expressly chose a kind of
delivery costing more than the least expensive common and
generally acceptable kind of delivery offered by the trader.

(3) In that case, the trader must reimburse any payment for delivery
received from the consumer up to the amount the consumer would
have paid if the consumer had chosen the least expensive common
and generally acceptable kind of delivery offered by the trader.

(4) Reimbursement must be without undue delay, and in any event
not later than the time specified in paragraph (5) or (6).

(5) If the contract is a sales contract and the trader has not offered to
collect the goods, the time is the end of 14 days after—
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(a) the day on which the trader receives the goods back, or
(b) if earlier, the day on which the consumer supplies evidence of
having sent the goods back.

(6) Otherwise, the time is the end of 14 days after the day on which
the trader is informed of the consumer’s decision to withdraw the
offer or cancel the contract, in accordance with regulation

(7) The trader must make the reimbursement using the same means of
payment as the consumer used for the initial transaction, unless
the consumer has expressly agreed otherwise.

(8) The trader must not impose any fee on the consumer in respect of
the reimbursement.

(9) If (in the case of a sales contract) the value of the goods is
diminished by any amount as a result of handling of the goods by
the consumer beyond what is necessary to establish the nature,
characteristics and functioning of the goods, the trader may
recover that amount from the consumer, up to the contract price.

(10) An amount that may be recovered under paragraph (9)—
(a) may be deducted from the amount to be reimbursed under
paragraph (1);
(b) otherwise, must be paid by the consumer to the trader.

(11) Paragraph (9) does not apply if the trader has failed to provide

the consumer with the information on the right to cancel required
by paragraph (1) of Schedule 2, in accordance with Part 2
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(12) For the purposes of paragraph (9) handling is beyond what is
necessary to establish the nature, characteristics and functioning
of the goods if, in particular, it goes beyond the sort of handling
that might reasonably be allowed in a shop.

(13) Where the provisions of this regulation apply to cancellation of a
contract, the contract is to be treated as including those
provisions as terms.

35. Return of goods in the event of cancellation
(1) Where a sales contract is cancelled under regulation 29(1), it is the
trader’s responsibility to collect the goods if—
(a) the trader has offered to collect them, or
(b) in the case of an off-premises contract, the goods were
delivered to the consumer’s home when the contract was
entered into and could not, by their nature, normally be
returned by post.

(2) If it is not the trader’s responsibility under paragraph (1) to collect
the goods, the consumer must—
(a) send them back, or
(b) hand them over to the trader or to a person authorised by the
trader to receive them.

(3) The address to which goods must be sent under paragraph (2)(a)
is—
(a) any address specified by the trader for sending the goods back;
(b) if no address is specified for that purpose, any address
specified by the trader for the consumer to contact the trader;
(c) if no address is specified for either of those purposes, any
place of business of the trader.
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(4) The consumer must send off the goods under paragraph (2)(a), or
hand them over under paragraph (2)(b), without undue delay and
in any event not later than 14 days after the day on which the
consumer informs the trader as required by regulation 32(2).

(5) The consumer must bear the direct cost of returning goods under
paragraph (2), unless—
(a) the trader has agreed to bear those costs, or
(b) the trader failed to provide the consumer with the information
about the consumer bearing those costs, required by paragraph
(m) of Schedule 2, in accordance with Part 2.

(6) The contract is to be treated as including a term that the trader
must bear the direct cost of the consumer returning goods under
paragraph (2) where paragraph (5)(b) applies.

(7) The consumer is not required to bear any other cost of returning
goods under paragraph (2).

(8) The consumer is not required to bear any cost of collecting goods
under paragraph (1) unless the consumer agreed to bear them.

36. Supply of service in cancellation period
(1) The trader must not begin the supply of a service before the end of
the cancellation period provided for in regulation 30(1) unless the
consumer—
(a) has made an express request, and
(b) in the case of an off-premises contract, has made the request
on a durable medium.
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(2) In the case of a service other than supply of water, gas, electricity
or district heating, the consumer ceases to have the right to cancel
a service contract under regulation 29(1) if the service has been
fully performed, and performance of the service began—
(a) after a request by the consumer in accordance with paragraph
(1), and

(b) with the acknowledgement that the consumer would lose that
right once the contract had been fully performed by the trader.

(3) Paragraphs (4) to (6) apply where a contract is cancelled under
regulation 29(1) and a service has been supplied in the
cancellation period.

(4) Where the service is supplied in response to a request in
accordance with paragraph (1), the consumer must (subject to
paragraph (6)) pay to the trader an amount—

(a) for the supply of the service for the period for which it is
supplied, ending with the time when the trader is informed of
the consumer’s decision to cancel the contract, in accordance
with regulation 32(2), and

(b) which is in proportion to what has been supplied, in
comparison with the full coverage of the contract.

(5) The amount is to be calculated—
(a) on the basis of the total price agreed in the contract, or

(b) if the total price is excessive, on the basis of the market value
of the service that has been supplied, calculated by comparing
prices for equivalent services supplied by other traders.
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(6) The consumer bears no cost for supply of the service, in full or in
part, in the cancellation period, if—

(a) the trader has failed to provide the consumer with the
information on the right to cancel required by paragraph (1) of
Schedule 2, or the information on payment of that cost
required by paragraph (n) of that Schedule, in accordance with
Part 2, or

(b) the service is not supplied in response to a request in
accordance with paragraph (1).

37. Supply of digital content in cancellation period

(1) Under a contract for the supply of digital content not on a tangible
medium, the trader must not begin supply of the digital content
before the end of the cancellation period provided for in regulation
30(1), unless—
(a) the consumer has given express consent, and
(b) the consumer has acknowledged that the right to cancel the

contract under regulation 29(1) will be lost.

(2) The consumer ceases to have the right to cancel such a contract
under regulation 29(1) if, before the end of the cancellation period,
supply of the digital content has begun after the consumer has
given the consent and acknowledgement required by paragraph (1).

(3) Paragraph (4) applies where a contract is cancelled under
regulation 29(1) and digital content has been supplied, not on a
tangible medium, in the cancellation period.

(4) The consumer bears no cost for supply of the digital content, in
full or in part, in the cancellation period, if—
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(a) the consumer has not given prior express consent to the
beginning of the performance of the digital content before the
end of the 14-day period referred to in regulation 30,

(b) the consumer gave that consent but did not acknowledge when
giving it that the right to cancel would be lost, or

(c) the trader failed to provide confirmation required by regulation
12(5) or 16(3).

38. Effects of withdrawal or cancellation on ancillary contracts
(1) If a consumer withdraws an offer to enter into a distance or
off-premises contract, or cancels such a contract under regulation
29(1), any ancillary contracts are automatically terminated,
without any costs for the consumer, other than any costs under
these provisions—
(a) regulation 34(3) (where enhanced delivery chosen by
consumer);
(b) regulation 34(9) (where value of goods diminished by
consumer handling);
(c) regulation 35(5) (where goods returned by consumer);
(d) regulation 36(4) (where consumer requests early supply of
service).

(2) When a trader is informed by a consumer under regulation 32(1)
or (2) of a decision to withdraw an offer or cancel a contract, the
trader must inform any other trader with whom the consumer has
an ancillary contract that is terminated by paragraph (1).

(3) An “ancillary contract”, in relation to a distance or off-premises
contract (the “main contract”), means a contract by which the
consumer acquires goods or services related to the main contract,
where those goods or services are provided—
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(a) by the trader, or
(b) by a third party on the basis of an arrangement between the
third party and the trader.

(4) Regulation 6(1)(b) (exclusion of financial services contracts) does
not limit the contracts that are ancillary contracts for the purposes
of this regulation.

PART 4 Protection from inertia selling and
additional charges

39. Inertia selling

Before regulation 28 of the Consumer Protection from Unfair Trading
Regulations 2008 . (and in Part 5 of those Regulations) insert—

“Inertia selling

27A.—

(1) This regulation applies where a trader engages in the unfair
commercial practice described in paragraph 29 of Schedule 1
(inertia selling).

(2) The consumer is exempted from any obligation to provide
consideration for the products supplied by the trader.

(3) The absence of a response from the consumer following the
supply does not constitute consent to the provision of
consideration for, or the return or safekeeping of, the products.

(4) In the case of an unsolicited supply of goods, the consumer may, as
between the consumer and the trader, use, deal with or dispose of
the goods as if they were an unconditional gift to the consumer.”.

®'S.1.2008/1277.
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40. Additional payments under a contract

(1) Under a contract between a trader and a consumer, no payment is
payable in addition to the remuneration agreed for the trader’s
main obligation unless, before the consumer became bound by the
contract, the trader obtained the consumer’s express consent.

(2) There is no express consent (if there would otherwise be) for the
purposes of this paragraph if consent is inferred from the
consumer not changing a default option (such as a pre-ticked box
on a website).

(3) This regulation does not apply if the trader’s main obligation is to
supply services within regulation 6(1)(b), but in any other case it
applies even if an additional payment is for such services.

(4) Where a trader receives an additional payment which, under this
regulation, is not payable under a contract, the contract is to be
treated as providing for the trader to reimburse the payment to the
consumer.

41. Help-line charges over basic rate

(1) Where a trader operates a telephone line for the purpose of
consumers contacting the trader by telephone in relation to
contracts entered into with the trader, a consumer contacting the
trader must not be bound to pay more than the basic rate.

(2) If in those circumstances a consumer who contacts a trader in
relation to a contract is bound to pay more than the basic rate, the
contract is to be treated as providing for the trader to pay to the
consumer any amount by which the charge paid by the consumer
for the call is more than the basic rate.
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PART 5 Delivery and risk

42.Time for delivery of goods
(1) This regulation applies to any sales contract.

(2) Unless the trader and the consumer have agreed otherwise, the
contract is to be treated as including a term that the trader must
deliver the goods to the consumer.

(3) Unless there is an agreed time or period, the contract is to be
treated as including a term that the trader must deliver the
goods—

(a) without undue delay, and
(b) in any event, not more than 30 days after the day on which the
contract is entered into.

(4) In this regulation—
(a) an “agreed” time or period means a time or period agreed by
the trader and the consumer for delivery of the goods, but

(b) if there is an obligation to deliver the goods at the time the
contract is entered into, that time counts as the “agreed” time.

(5) Paragraphs (6) and (7) apply if the trader does not deliver the
goods in accordance with paragraph (3) or at the agreed time or

within the agreed period.

(6) If the circumstances are that—
(a) the trader has refused to deliver the goods,

330



b)ZHrzpFr WER 2R/ AT H2 2/ 0 &

.
PR B 2 F 9 & Z (essential)2. — 0 &

@ FpgrEaFzage Lot i 4o ke 3ARTLAN
LRZBEHFAPEN 2LF 2 2 H 0 B2 84 o

(7) iE e fFinT ’i}i‘%"ﬁ’é’#;} T - g 2R TR RS A
GHITYRELP AT 5o

(&%ﬁﬁ%amimﬁ% - BRI R ST AN
AR R NI SR R

(9)%#%‘%‘;%6@ S8R THK T LA iR
FRERBEOTL L2 £ 2T FHE
(10) £FE* $(O)E2 F@)FRIL A F FXAK LR Y2
A,
@ 2 BFFFFPAFF LTI RLE AP
r@y*ﬁﬂ,p;p&

'}5’3’#,1 1@55;&0

331



FRNBEFFHEEG (FOFR-RH@ERE e fr ) A

(b) delivery of the goods at the agreed time or within the agreed
period is essential taking into account all the relevant
circumstances at the time the contract was entered into, or

(c) the consumer told the trader before the contract was entered
into that delivery in accordance with paragraph (3), or at the
agreed time or within the agreed period, was essential,

then the consumer may treat the contract as at an end.

(7) In any other circumstances, the consumer may specify a period
that is appropriate in the circumstances and require the trader to
deliver the goods before the end of that period.

(8) If the consumer specifies a period under paragraph (7) but the
goods are not delivered within that period, then the consumer may
treat the contract as at an end.

(9) If the consumer treats the contract as at an end under paragraph (6)
or (8), the trader must without undue delay reimburse all
payments made under the contract.

(10) If paragraph (6) or (8) applies but the consumer does not treat the
contract as at an end—
(a) that does not prevent the consumer from cancelling the order
for any of the goods or rejecting goods that have been
delivered, and

(b) the trader must without undue delay reimburse all payments
made under the contract in respect of any goods for which
the consumer cancels the order or which the consumer
rejects.
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(11) If any of the goods form a commercial unit, then the consumer
cannot reject or cancel the order for some of those goods without
also rejecting or cancelling the order for the rest of them.

(12) A unit is a “commercial unit” if division of the unit would
materially impair the value of the goods or the character of the
unit.

(13) This regulation does not prevent the consumer seeking other
remedies where it is open to the consumer to do so.

43. Passing of risk

(1) A sales contract is to be treated as including the following
provisions as terms.

(2) The goods remain at the trader’s risk until they come into the
physical possession of—
(a) the consumer, or
(b) a person identified by the consumer to take possession of the
goods.

(3) Paragraph (2) does not apply if the goods are delivered to a carrier
who—
(a) is commissioned by the consumer to deliver the goods, and
(b) is not a carrier the trader named as an option for the consumer.

(4) In that case the goods are at the consumer’s risk on and after
delivery to the carrier.

(5) Paragraph (4) does not affect any liability of the carrier to the
consumer in respect of the goods.
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PART 6 Enforcement

44. Complaints
(1) It is the duty of an enforcement authority to consider any
complaint made to it about a contravention of these Regulations,
unless—
(a) the complaint appears to the authority to be frivolous or
vexatious, or
(b) another enforcement authority has notified the CMA that it
agrees to consider the complaint.

(2) If an enforcement authority has notified the CMA as mentioned in
paragraph (1)(b), that authority is under a duty to consider the
complaint.

(3) The following are enforcement authorities for the purposes of
these Regulations—
(a) every local weights and measures authority in Great Britain;

(b) the Department of Enterprise, Trade and Investment in
Northern Ireland.

45. Orders to secure compliance

(1) An enforcement authority may apply for an injunction, or in
Scotland an interdict or order of specific implement, against any
person who appears to the authority to be responsible for a
contravention of these Regulations.

(2) The court on an application under this regulation may grant an
injunction, interdict or order on such terms as it thinks fit to secure
compliance with these Regulations.
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46. Notification of undertakings and orders to the CMA

An enforcement authority must notify the CMA—

(a) of any undertaking given to it by or on behalf of any person who
appears to it to be responsible for a contravention of these
Regulations;

(b) of the outcome of any application made by it under regulation 45,
and of the terms of any undertaking given to the court or of any
order made by the court;

(c) of the outcome of any application made by it to enforce a previous
order of the court.

PART 7 Consequential amendments

47. Consequential amendments

Schedule 4 makes amendments that are consequential on these
Regulations.
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SCHEDULE 1
Regulation 9(1)
Information relating to on-premises contracts

The information referred to in regulation 9(1) is—

(a) the main characteristics of the goods or services, to the extent
appropriate to the medium of communication and to the goods or
services;

(b) the identity of the trader (such as the trader’s trading name), the
geographical address at which the trader is established and the
trader’s telephone number;

(c) the total price of the goods or services inclusive of taxes, or where
the nature of the goods or services is such that the price cannot
reasonably be calculated in advance, the manner in which the
price is to be calculated;

(d) where applicable, all additional delivery charges or, where those
charges cannot reasonably be calculated in advance, the fact that
such additional charges may be payable;

(e) where applicable, the arrangements for payment, delivery,
performance, and the time by which the trader undertakes to
deliver the goods or to perform the service;

(f) where applicable, the trader’s complaint handling policy;

(g) in the case of a sales contract, a reminder that the trader is under a

legal duty to supply goods that are in conformity with the
contract;
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(h) where applicable, the existence and the conditions of after-sales
services and commercial guarantees;

(1) the duration of the contract, where applicable, or, if the contract is
of indeterminate duration or is to be extended automatically, the
conditions for terminating the contract;

(j) where applicable, the functionality, including applicable technical
protection measures, of digital content;

(k) where applicable, any relevant compatibility of digital content

with hardware and software that the trader is aware of or can
reasonably be expected to have been aware of.
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SCHEDULE 2
Regulations 10(1) and 13(1)
Information relating to distance and off-premises contracts

The information referred to in regulations 10(1) and 13(1) is

(subject to the note at the end of this Schedule)—

(a) the main characteristics of the goods or services, to the extent
appropriate to the medium of communication and to the goods or
services;

(b) the identity of the trader (such as the trader’s trading name);

(c) the geographical address at which the trader is established and,
where available, the trader’s telephone number, fax number and
e-mail address, to enable the consumer to contact the trader
quickly and communicate efficiently;

(d) where the trader is acting on behalf of another trader, the
geographical address and identity of that other trader;

(e) if different from the address provided in accordance with
paragraph (c), the geographical address of the place of business of
the trader, and, where the trader acts on behalf of another trader,
the geographical address of the place of business of that other
trader, where the consumer can address any complaints;

(f) the total price of the goods or services inclusive of taxes, or where
the nature of the goods or services is such that the price cannot
reasonably be calculated in advance, the manner in which the
price is to be calculated,
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(g) where applicable, all additional delivery charges and any other
costs or, where those charges cannot reasonably be calculated in
advance, the fact that such additional charges may be payable;

(h) in the case of a contract of indeterminate duration or a contract
containing a subscription, the total costs per billing period or
(where such contracts are charged at a fixed rate) the total
monthly costs;

(1) the cost of using the means of distance communication for the
conclusion of the contract where that cost is calculated other than
at the basic rate;

(j) the arrangements for payment, delivery, performance, and the
time by which the trader undertakes to deliver the goods or to
perform the services;

(k) where applicable, the trader’s complaint handling policy;

(I) where a right to cancel exists, the conditions, time limit and
procedures for exercising that right in accordance with regulations
27 to 38;

(m)where applicable, that the consumer will have to bear the cost of
returning the goods in case of cancellation and, for distance
contracts, if the goods, by their nature, cannot normally be
returned by post, the cost of returning the goods;

(n) that, if the consumer exercises the right to cancel after having
made a request in accordance with regulation 36(1), the consumer
is to be liable to pay the trader reasonable costs in accordance with
regulation 36(4);
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(o) where under regulation 28, 36 or 37 there is no right to cancel or
the right to cancel may be lost, the information that the consumer
will not benefit from a right to cancel, or the circumstances under
which the consumer loses the right to cancel;

(p) in the case of a sales contract, a reminder that the trader is under a
legal duty to supply goods that are in conformity with the
contract;

(q) where applicable, the existence and the conditions of after-sale
customer assistance, after-sales services and commercial
guarantees;

(r) the existence of relevant codes of conduct, as defined in regulation
5(3)(b) of the Consumer Protection from Unfair Trading
Regulations 2008, and how copies of them can be obtained, where
applicable;

(s) the duration of the contract, where applicable, or, if the contract is
of indeterminate duration or is to be extended automatically, the
conditions for terminating the contract;

(t) where applicable, the minimum duration of the consumer’s
obligations under the contract;

(u) where applicable, the existence and the conditions of deposits or
other financial guarantees to be paid or provided by the consumer
at the request of the trader;

(v) where applicable, the functionality, including applicable technical
protection measures, of digital content;
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(w)where applicable, any relevant compatibility of digital content
with hardware and software that the trader is aware of or can
reasonably be expected to have been aware of;

(x) where applicable, the possibility of having recourse to an
out-of-court complaint and redress mechanism, to which the trader
is subject, and the methods for having access to it.

Note : In the case of a public auction, the information listed in

paragraphs (b) to (e) may be replaced with the equivalent
details for the auctioneer.
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SCHEDULE 3
Regulations 10 and 13
Information about the exercise of the right to cancel

A, Model instructions for cancellation

Right to cancel

You have the right to cancel this contract within 14 days without giving
any reason.

The cancellation period will expire after 14 days from the day [See
Note 1].

To exercise the right to cancel, you must inform us [See Note 2] of your
decision to cancel this contract by a clear statement (e.g. a letter sent by
post, fax or e-mail). You may use the attached model cancellation form,
but it is not obligatory. [See Note 3]

To meet the cancellation deadline, it is sufficient for you to send your
communication concerning your exercise of the right to cancel before
the cancellation period has expired.

Effects of cancellation

If you cancel this contract, we will reimburse to you all payments
received from you, including th costs of delivery (except for the
supplementary costs arising if you chose a type of delivery other than
the least expensive type of standard delivery offered by us).

We may make a deduction from the reimbursement for loss in value of
any goods supplied, if the loss is the result of unnecessary handling by
you.

We will make the reimbursement without undue delay, and not later
than —
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(a)14 days after the day we receive back from you any goods supplied,
or
(b) (if earlier) 14 days after the day you provide evidence that you have
returned the goods, or
(c) if there were no goods supplied, 14 days after the day on which we
are informed about your decision to cancel this contract.

We will make the reimbursement using the same means of payment as
you used for the initial transaction, unless you have expressly agreed
otherwise; in any event, you will not incur any fees as a result of the
reimbursement. [See Note 4].

[See Note 5]

[See Note 6]

Notes on instructions for completion:
1. Insert one of the following texts between inverted commas:

(a) in the case of a service contract or a contract for the supply of
digital content which is not supplied on a tangible medium: “of
the conclusion of the contract.” ;

(b) in the case of a sales contract: ‘‘on which you acquire, or a third
party other than the carrier and indicated by you acquires,
physical possession of the goods.” ;

(c) in the case of a contract relating to multiple goods ordered by the
consumer in one order and delivered separately: “on which you
acquire, or a third party other than the carrier and indicated by
you acquires, physical possession of the last good.” ;

(d) in the case of a contract relating to delivery of a good consisting
of multiple lots or pieces: ‘‘on which you acquire, or a third party
other than the carrier and indicated by you acquires, physical
possession of the last lot or piece.";
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(e) in the case of a contract for regular delivery of goods during a
defined period of time: "on which you acquire, or a third party
other than the carrier and indicated by you acquires, physical
possession of the first good.".

2. Insert your name, geographical address and, where available, your
telephone number, fax number and e-mail address.

3. If you give the option to the consumer to electronically fill in and
submit information about the consumer's cancellation from the
contract on your website, insert the following: ‘“You can also
electronically fill in and submit the model cancellation form or any
other clear statement on our website [insert Internet address]. If you
use this option, we will communicate to you an acknowledgement of
receipt of such a cancellation on a durable medium (e.g. by e-mail)
without delay.”

4. In the case of sales contracts in which you have not offered to collect
the goods in the event of cancellation insert the following: "We may
withhold reimbursement until we have received the goods back or
you have supplied evidence of having sent back the goods,
whichever is the earliest.”’.

5. If the consumer has received goods in connection with the contract
(a) insert:
"We will collect the goods.” ; or,
"You shall send back the goods or hand them over to us or ...
[insert the name and geographical address, where applicable, of
the person authorised by you to receive the goods], without
undue delay and in any event not later than 14 days from the day
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on which you communicate your cancellation from this contract
to us. The deadline is met if you send back the goods before the
period of 14 days has expired."

(b) insert:
"We will bear the cost of returning the goods.” ;
"You will have to bear the direct cost of returning the goods.” ;
If, in a distance contract, you do not offer to bear the cost of
returning the goods and the goods, by their nature, cannot normally
be returned by post: "You will have to bear the direct cost of
returning the goods,... EUR [insert the amount]."; or if the cost of
returning the goods cannot reasonably be calculated in advance:
"You will have to bear the direct cost of returning the goods. The
cost is estimated at a maximum of approximately ... EUR [insert the
amount]."; or
If, in an off-premises contract, the goods, by their nature, cannot
normally be returned by post and have been delivered to the
consumer's home at the time of the conclusion of the contract: "We
will collect the goods at our own expense."; and,

(c) insert

“You are only liable for any diminished value of the goods resulting
from the handling other than what is necessary to establish the nature,
characteristics and functioning of the goods.”’

6. In the case of a service contract insert the following: “If you
requested to begin the performance of services during the cancellation
period, you shall pay us an amount which is in proportion to what has
been performed until you have communicated us your cancellation
from this contract, in comparison with the full coverage of the
contract.".
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B. Model cancellation form

To [here the trader's name, geographical address and, where available,
fax number and e-mail address are to be inserted by the trader]:

I/We [*] hereby give notice that I/'We [*] cancel my/our [*] contract of
sale of the following goods [*]/for the supply of the following service
[*]>

Ordered on [*]/received on [*],

Name of consumer(s),

Address of consumer(s),

Signature of consumer(s) (only if this form is notified on paper),

Date

[*] Delete as appropriate.
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SCHEDULE 4
Regulation 47
Consequential amendments

Unsolicited Goods and Services Act 1971

1.

In section 6 of the Unsolicited Goods and Services Act 1971
(interpretation)®, for subsection (3) substitute— “(3) Nothing in
section 3 or 3B affects the rights of any consumer under the
Consumer Contracts (Information, Cancellation and Additional
Charges) Regulations 2013.”

Consumer Credit Act 1974

2.

In section 74 of the Consumer Credit Act 1974 (entry into credit or
hire agreements: exclusion of certain agreements)(b), for subsection
(2A) substitute— “(2A) In the case of an agreement to which Part 2
or 3 of the Consumer Contracts (Information, Cancellation and
Additional Charges) Regulations 2013 applies, the reference in
subsection (2) to a small agreement is to be read as if in section
17(1)(a) and ® “£42” were substituted for “£50”.”

Companies Act 1985

3

. In paragraph 26 of Schedule 15D to the Companies Act 1985

(company investigations: disclosure for purposes of enforcement
authority under Regulations)(°), for “the Consumer Protection
(Distance Selling) Regulations 2000 (SI 2000/2334)” substitute
“the Consumer Contracts (Information, Cancellation and Additional
Charges) Regulations 2013.

@ 1971 ¢.30.
®1974 ¢.39.
© 1985 c.6.
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Financial Services (Distance Marketing) Regulations 2004

4.

In regulation 11(1) of the Financial Services (Distance Marketing)
Regulations 2004 (exceptions to right to cancel under those
regulations)(d), for paragraph (e) substitute—*“(e) a credit agreement
terminated under regulation 50(1) of the Consumer Contracts
(Information, Cancellation and Additional Charges) Regulations

9 9

2013 (automatic termination of related agreements)”.

Supply of Extended Warranties on Domestic Electrical Goods
Order 2005

5.

In article 2 of the Supply of Extended Warranties on Domestic
Electrical Goods Order 2005(e), for the words from “distance
contracts” to the end substitute “distance or off-premises contracts
to which Directive 2011/83/EU of the European Parliament and of
the Council of 25 October 2011 on consumer rights, amending
Council Directive 93/13/EEC and Directive 1999/44/EC of the
European Parliament and of the Council and repealing Council
Directive 85/577/EC and Directive 97/7/EC of the European
Parliament and of the Council applies.”

Companies Act 2006

6.

In the following provisions of the Companies Act 2006 (provisions
permitting disclosure of information for purposes of enforcement
authority under Regulations)(ﬂ, for “the Consumer Protection
(Distance Selling) Regulations 2000 (SI 2000/2334)” substitute
“the Consumer Contracts (Information, Cancellation and Additional
Charges) Regulations 2013”"—

@ S 1.2004/2095.
© S.1.2005/37.
2006 ¢.46.
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(a) Schedule 2, Part 2, paragraph 34;
(b) in Schedule 11A, paragraph 49.

Waste Electrical & Electrical Equipment Regulations 2006

7. In regulation 2 of the Waste Electrical & Electrical Equipment
Regulations 2006, in the definition of “producer”™—
(a) omit the words from “in accordance with” to “distance contacts”;
(b) at the end insert—

“(and distance communication here has the same meaning as
in Directive 2011/83/EU of the European Parliament and of the
Council of 25 October 2011 on consumer rights, amending
Council Directive 93/13/EEC and Directive 1999/44/EC of the
European Parliament and of the Council and repealing Council
Directive 85/577/EC and Directive 97/7/EC of the European
Parliament and of the Council;)” .

Legislative and Regulatory Reform (Regulatory Functions) Order

2007

8. In the Schedule to the Legislative and Regulatory Reform (Regulatory
Functions) Order 2007 (functions to which sections 21 and 22 of the
Legislative and Regulatory Reform Act 2006 apply)™”—

(a) in Part 3, omit “Consumer Protection (Distance Selling)
Regulations 2000” and “Cancellation of Contracts made in a
Consumer’s Home or Place of Work etc Regulations 2008”;

(b) in Part 6, omit “Consumer Protection (Distance Selling)
Regulations 2000”;

(c) in Parts 3 and 6, insert in the appropriate place “Consumer
Contracts (Information, Cancellation and Additional Charges)

© S 1.2006/3289.
® S 1.2007/3544.
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Regulations 2013”.

Consumer Protection from Unfair Trading Regulations 2008
9.In Schedule 1 to the Consumer Protection from Unfair Trading

Regulations 2008, omit paragraph 29.

Payment Services Regulations 2009
10. In regulation 62 of the Payment Services Regulations 2009

(payer’s liability for unauthorised payment transaction)?, for

paragraph (4) substitute“(4) In paragraph (3)(c)“distance contract”

means a distance contract as defined by regulation 5 of the

Consumer Contracts (Information, Cancellation and Additional

Charges) Regulations 2013;“excepted contract” means a contract

that—

(a) falls to any extent within regulation 6(1) of those Regulations,
or

(b) falls within regulation 6(2) of those Regulations.”

Co-ordination of Regulatory Enforcement (Regulatory Functions
in Scotland and Northern Ireland) Order 2009
11.In Part 2 of Schedule 1 to the Co-ordination of Regulatory

Enforcement (Regulatory Functions in Scotland and Northern
Ireland) Order 2009 (functions specified for the purposes of Part 2
of the Regulatory Enforcement and Sanctions Act 2008)®), for
“Consumer Protection (Distance Selling) Regulations 20007
substitute “Consumer Contracts (Information, Cancellation and
Additional Charges) Regulations 2013”.

'S 1.2008/1277.
W'S.I. 2009/209.
©S1.2009/669.
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Waste Batteries and Accumulators Regulations 2009

12. In regulation 2 of the Waste Batteries and Accumulators
Regulations 2009, in the definition of “producer”™—
(a) omit the words from “as defined in” to “distance contacts”;
(b) at the end insert—

“(and distance communication here has the same meaning as
in Directive 2011/83/EU of the European Parliament and of
the Council of 25 October 2011 on consumer rights, amending
Council Directive 93/13/EEC and Directive 1999/44/EC of the
European Parliament and of the Council and repealing Council
Directive 85/577/EC and Directive 97/7/EC of the European
Parliament and of the Council;)” .

Unsolicited Services (Trade and Business Directories) Act

(Northern Ireland) 2010

13. In section 1(2) of the Unsolicited Services (Trade and Business
Directories) Act (Northern Ireland) 2010 (control of charges for
directory entries)™, for “the Consumer Protection (Distance
Selling) Regulations 2000 (No. 2334)” substitute “the Consumer
Contracts (Information, Cancellation and Additional Charges)
Regulations 2013”.

Postal Services Act 2011 (Disclosure of Information) Order 2012

14. In regulation 4 of the Postal Services Act 2011 (Disclosure of
Information) Order 2012 (prescribed enactments for disclosure of
information)™—

D 2009/890.
™ 2010 ¢.15 (N.L).
®2012/1128.
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(a) omit “the Consumer Protection (Distance Selling) Regulations
20007;

(b) at the appropriate place insert “the Consumer Contracts
(Information, Cancellation and Additional Charges)
Regulations 2013, so far as they apply to distance contracts;”.

Consumer Rights (Payment Surcharges) Regulations 2012
15—
(1) The Consumer Rights (Payment Surcharges) Regulations 2012
are amended as follows.
(2) In regulation 2, for the definition of “trader” substitute— ““trader”
means a person acting for purposes relating to that person’s trade,
business, craft or profession, whether acting personally or through
another person acting in the trader’s name or on the trader’s
behalf.”
(3) In regulation 3
(a) in the appropriate place insert— ““business” includes the
activities of any government department or local or public
authority;”.

(b) in the definition of “sales contract” for “(whether or not the
contract also covers services)” substitute
contract that has both goods and services as its object”.

(1113

, including any

Enterprise Act (Part 8 Domestic Infringements) Order 2013
16. The Enterprise Act (Part 8 Domestic Infringements) Order 2013
is revoked.

© S 1.2012/3110.
®S1.2013/761.
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EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations implement most provisions of Directive
2011/83/EU of the European Parliament and of the Council of 25
October 2011 on consumer rights, amending Council Directive
93/13/EEC and Directive 1999/44/EC of the European Parliament and
of the Council and repealing Council Directive 85/577/EEC and
Directive 97/7/EC of the European Parliament and of the Council
(“the Directive”). The remaining provisions of the Directive are
implemented in the Consumer Rights (Payment Surcharges)
Regulations 2012 (“the Payment Surcharges Regulations”) and the
Enterprise Act 2002 (Part 8 EU Infringements) Order 2013. That
Order provides that enforcement procedures under Part 8 of the
Enterprise Act 2002 apply in relation to a breach of these Regulations
and the Payment Surcharges Regulations. A Transposition Note
detailing how the Directive is implemented in the UK is available
from the BIS website at www.gov.uk/bis.

The Regulations apply to contracts between traders and
consumers, as defined in regulation 4. Some provisions of the
Regulations apply only to on-premises contracts, some only to
off-premises contracts, and some only to distance contracts; these
terms are defined in regulation 5. Regulations 6, 7 and 27 provide for
a number of excluded contracts (such as contracts for gambling,
health services and services of a banking or insurance nature) to
which provisions in the Regulations do not apply.
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Part 2 of the Regulations requires traders to provide information
to consumers in relation to contracts concluded between them.
Regulation 9 and Schedule 1 specify the information (including the
main characteristics of the goods or service, the identity of the trader
and the total price) which a trader must provider to a consumer before
entering into an on-premises contract. Regulations 10, 13 and
Schedule 2 specify the information required for an off-premises
contract or a distance contract (including delivery arrangements, the
trader’s complaint handling policy, if there is one, and cancellation
rights). Regulations 12 and 16 require the trader to provide the
consumer with a copy of the signed contract or confirmation of the
contract, within a reasonable time after the conclusion of the contract.
Regulation 18 provides that a term is implied into the contract
between the trader and the consumer that the trader has complied with
the information requirements in regulations 9 to 14 and 16.
Regulation 19 provides that a trader is guilty of a criminal offence if
the trader enters into an off-premises contract without having
provided the information on cancellation rights specified by
regulation 10 and Schedule 2.

Part 3 of the Regulations contains provisions concerning a
consumer’s right to cancel a distance or off-premises contract without
giving any reason or incurring any costs other than those specified.
Regulation 29 establishes the right to cancel. Regulation 30 provides
for a cancellation period of 14 days calculated from the date of
conclusion of the contract or the date of delivery, according to the
type of contract. Regulation 31 provides that the cancellation period
may be extended by up to 12 months if the trader does not provide the
consumer with the information on cancellation rights specified in
Schedule 2. Regulation 34 requires the trader to pay a refund to the
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consumer within 14 days of being informed of the cancellation or
within 14 days of the goods being returned or evidence of return being
provided; the trader may deduct from the refund an amount reflecting
the diminished value of the goods caused by unnecessary handling by
the consumer. Regulation 35 requires the consumer to return any
goods to the trader and bear the cost of doing so, unless the trader has
agreed to collect the goods or bear the costs of the consumer returning
them. Regulations 36 and 37 provide that the consumer loses the right
to cancel where a service or digital content is supplied during the
cancellation period, if the consumer acknowledged that the right
would be lost in those circumstances. Regulation 38 provides that an
ancillary contract is automatically terminated on cancellation of the
main contract.

Part 4 of the Regulations contains provisions concerning
protection from unsolicited sales and additional charges which have
not been expressly agreed in advance. Regulation 39 introduces a new
provision into the Consumer Protection Unfair Trading Regulations
2008 which provides that a consumer is not required to pay for the
unsolicited supply of products. Regulation 40 provides that a
consumer is not required to make payments in addition to those
agreed for the trader’s main obligation, unless the consumer gave
express consent before conclusion of the contract. Regulation 41
provides that where the trader operates a telephone line for consumers
to contact them about a contract entered into with the trader, the
consumer must not be bound to pay more than the basic rate for such
telephone calls.

Part 5 contains provisions relating to the delivery of goods and
the passing of risk from the trader to the consumer. Regulation 42 sets
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out provisions relating to the delivery of goods. It provides that goods
must be delivered without undue delay and in any event not more than
30 days after the date the contract is entered into. This applies unless
the trader and consumer have agreed different arrangements,
including cases where there is an obligation to deliver the goods at the
time the contract is entered into. Regulation 43 deals with the passing
of risk from the trader to the consumer in relation to sales contracts.

Part 6 contains provisions concerning enforcement of the
Regulations. Regulations 44 to 46 provide that local weights and
measures authorities and the Department of Enterprise, Trade and
Investment in Northern Ireland may consider complaints about
surcharges, and may apply to a court for an injunction (or in Scotland
an interdict or order of specific implement) against a trader acting in
breach of the Regulations.

Regulation 47 makes a number of consequential amendments to
primary and secondary legislation which are necessary as a result of
these Regulations. These are set out in Schedule 4.

The Regulations extend to England and Wales, Scotland and
Northern Ireland. Regulation 2 provides that the Regulations
supersede the Consumer Protection (Distance Selling) Regulations
2000 and the Cancellation of Contracts made in a Consumer’s Home
or Place of Work etc Regulations 2008. Regulation 3 requires the
Secretary of State to review the Regulations within 5 years.

An impact assessment of the effect that the instrument will have on
the costs of business, the voluntary sector and the public sector is
available from the BIS website at www.gov.uk/bis.
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