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available at: http://eur-lex.europa.eu/legal-content /EN/TXT/PDF/?uri=CELEX:32011L0083&rid=1

(last visited:08/22/2015); 23t = ;252 d 2 a2 2 REF LT pmPE L R € 7255 (The
Directorate-General for Justice ) #7 41 5x2_ :};, # < it : European Commission, DG JUST Guidance on
the Consumer Rights Directive, available at: http://ec.europa.eu/justice/consumer-marketing/files/
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“This Directive shall not apply to contracts:

(a) for social services, including social housing, childcare and support of families and persons
permanently or temporarily in need, including long-term care;

(b) for healthcare as defined in point (a) of Article 3 of Directive 2011/24/EU, whether or not they
are provided via healthcare facilities;

(c¢) for gambling, which involves wagering a stake with pecuniary value in games of chance,
including lotteries, casino games and betting transactions;

(d) for financial services;

(e) for the creation, acquisition or transfer of immovable property or of rights in immovable
property;

(f) for the construction of new buildings, the substantial conversion of existing buildings and for
rental of accommaodation for residential purposes;

(g) which fall within the scope of Council Directive 90/314/EEC of 13 June 1990 on package travel,
package holidays and package tours ;

(h) which fall within the scope of Directive 2008/122/EC of the European Parliament and of the
Council of 14 January 2009 on the protection of consumers in respect of certain aspects of timeshare,
long-term holiday product, resale and exchange contracts ;

(i) which, in accordance with the laws of Member States, are established by a public office-holder
who has a statutory obligation to be independent and impartial and who must ensure, by providing
comprehensive legal information, that the consumer only concludes the contract on the basis of
careful legal consideration and with knowledge of its legal scope;

(j) for the supply of foodstuffs, beverages or other goods intended for current consumption in the
household, and which are physically supplied by a trader on frequent and regular rounds to the
consumer’s home, residence or workplace;

(k) for passenger transport services, with the exception of Article 8 (2) and Articles 19 and 22;

(1) concluded by means of automatic vending machines or automated commercial premises;

(m) concluded with telecommunications operators through public payphones for their use or
concluded for the use of one single connection by telephone, Internet or fax established by a
consumer.”
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...... Social services include not only those provided by the State at a national, regional or local level
by providers mandated by the State or by charities recognised by the State but also those provided by
private operators. The provisions of this Directive are not appropriate to social services which should
be therefore excluded from its scope.”

“Healthcare requires special regulations because of its technical complexity, its importance as a
service of general interest as well as its extensive public funding...... ”

106 e Member States should be able to adopt other, including more stringent, consumer protection
measures in relation to such activities.”

“Contracts related to the transfer of immovable property or of rights in immovable property or to the
creation or acquisition of such immovable property or rights, contracts for the construction of new
buildings or the substantial conversion of existing buildings as well as contracts for the rental of
accommodation for residential purposes are already subject to a number of specific requirements in
national legislation...... ”

“The existing Union legislation, inter alia, relating to consumer financial services, package travel and
timeshare contains numerous rules on consumer protection. For this reason, this Directive should not
apply to contracts in those areas...... ”

199 “Transport services cover passenger transport and transport of goods. Passenger transport should be
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excluded from the scope of this Directive as it is already subject to other Union legislation or, in the
case of public transport and taxis, to regulation at national level...... ”

“Member States may decide not to apply this Directive or not to maintain or introduce corresponding
national provisions to off-premises contracts for which the payment to be made by the consumer does
not exceed EUR 50. Member States may define a lower value in their national legislation.”

“In order to avoid administrative burden being placed on traders, Member States may decide not to
apply this Directive where goods or services of a minor value are sold off-premises....... ”

“Member States shall not provide for the right of withdrawal set out in Articles 9 to 15 in respect of
distance and off-premises contracts as regards the following:

(a) service contracts after the service has been fully performed if the performance has begun with the
consumer’s prior express consent, and with the acknowledgement that he will lose his right of
withdrawal once the contract has been fully performed by the trader;

(b) the supply of goods or services for which the price is dependent on fluctuations in the financial
market which cannot be controlled by the trader and which may occur within the withdrawal period;
(c¢) the supply of goods made to the consumer’s specifications or clearly personalised;

(d) the supply of goods which are liable to deteriorate or expire rapidly;

(e) the supply of sealed goods which are not suitable for return due to health protection or hygiene
reasons and were unsealed after delivery;

(f) the supply of goods which are, after delivery, according to their nature, inseparably mixed with
other items;

(g) the supply of alcoholic beverages, the price of which has been agreed upon at the time of the
conclusion of the sales contract, the delivery of which can only take place after 30 days and the actual
value of which is dependent on fluctuations in the market which cannot be controlled by the trader;
(h) contracts where the consumer has specifically requested a visit from the trader for the purpose of
carrying out urgent repairs or maintenance. If, on the occasion of such visit, the trader provides
services in addition to those specifically requested by the consumer or goods other than replacement
parts necessarily used in carrying out the maintenance or in making the repairs, the right of
withdrawal shall apply to those additional services or goods;

(i) the supply of sealed audio or sealed video recordings or sealed computer software which were
unsealed after delivery;

(j) the supply of a newspaper, periodical or magazine with the exception of subscription contracts for
the supply of such publications;

(k) contracts concluded at a public auction;

(1) the provision of accommaodation other than for residential purpose, transport of goods, car rental
services, catering or services related to leisure activities if the contract provides for a specific date or
period of performance;

(m) the supply of digital content which is not supplied on a tangible medium if the performance has
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begun with the consumer’s prior express consent and his acknowledgment that he thereby loses his
right of withdrawal.”

13 «Certain exceptions from the right of withdrawal should exist, both for distance and off-premises
contracts. A right of withdrawal could be inappropriate for example given the nature of particular
goods or services. That is the case for example with wine supplied a long time after the conclusion of
a contract of a speculative nature where the value is dependent on fluctuations in the market ( ‘vin en
primeur”) . The right of withdrawal should neither apply to goods made to the consumer’s
specifications or which are clearly personalised such as tailor-made curtains, nor to the supply of fuel,
for example, which is a good, by nature inseparably mixed with other items after delivery. The
granting of a right of withdrawal to the consumer could also be inappropriate in the case of certain
services where the conclusion of the contract implies the setting aside of capacity which, if a right of
withdrawal were exercised, the trader may find difficult to fill. This would for example be the case
where reservations are made at hotels or concerning holiday cottages or cultural or sporting events.”
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15 «p public auction implies that traders and consumers attend or are given the possibility to attend the
auction in person. The goods or services are offered by the trader to the consumer through a bidding
procedure authorised by law in some Member States, to offer goods or services at public sale. The
successful bidder is bound to purchase the goods or services. The use of online platforms for auction
purposes which are at the disposal of consumers and traders should not be considered as a public
auction within the meaning of this Directive.”
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128 BGB Section 312g (3):” In addition, the right of withdrawal does not exist for contracts regarding
which the consumer, under sections 495 and 506 to 512, is already entitled to a right of withdrawal
under section 355, nor does it exist in the case of off-premises contracts regarding which the consumer
is already entitled to a right of withdrawal pursuant to section 305 subsections (1) to (6) of the Capital
Investment Code [Kapitalanlagegesetzbuch].”; BGB section 495 : "(1)In the case of a consumer credit
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agreement, the borrower has a right of withdrawal under section 355.(2) There is no right of
withdrawal in the case of credit agreements:1. replacing or supplementing by means of repayment
agreements a loan agreement which the lender is entitled to terminate because of payment default on
the part of the borrower, if thereby court proceedings are avoided and if the total amount (Article 247
section 3 of the Introductory Act to the Civil Code [Einfuhrungsgesetz zum Blirgerlichen
Gesetzbuche]) is smaller than the residual debt of the original contract, 2. which are to be notarially
recorded if the notary confirms that the rights of the borrower are granted from sections 491a and 492,
or 3.which correspond to section 504 (2) or to section 505.”, available at: http://www.gesetze-im-inter
net.de/englisch_bgb/index.html (last visited: 12/27/2015 )
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The Directive on Consumer Rights (2011/83/EU), available at: http://eur-lex.europa.eu/
legal-content /EN/TXT/PDF/?uri=CELEX:32011L0083&rid=1 (2011) .

European Commission, DG JUST Guidance on the Consumer Rights Directive,
available at: http://ec.europa.eu/justice/consumer-marketing/files/crd_guidance _
en.pdf (2014 ) .

German Civil Code( BGB ), available at: http://www.gesetze-im-internet.de/englisch_bg
b/index.html (2015) .
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