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Attachment A - Scope of Post-Sale Consumer Protection Legislation
Attachment B - Summary of issues raised in the Report

This Report reflects the law
as at 31 August 1997

Audit of Consumer Protection Laws -
Second Report

This is the Second Report in the audit series examining
inconsistencies, gaps and unnecessary duplication in Australian
consumer protection legislation. The aim of the audit is to identify
areas of non-uniformity in the nine different sets of consumer laws,
and promote consideration of whether a more uniform legislative
scheme would deliver improved protection for consumers and reduced
compliance costs for businesses.

In the area of post-sale consumer protection, businesses must
contend with differently worded conditions and warranties implied
into transactions, and significant variations in their ability to exclude
or limit the operation of these terms between jurisdictions. Uncertainty
created by the lack of consistency in post-sale protections is also a
problem for consumers, who may be entitled to varying degrees of
protection in different jurisdictions with respect to the same transaction.

-363-



NEDHBEBREIEV))

1976 & » BT R/WETEZEE E (Trade Practices Review
Committee) RGREDE I AR B RANIRIRE » WISHET SRR
TARACEHE SR - PR IS A RS EA RIS
TERARBENRR - ZEEEFHR SN EEEN—EMER
L | » & 11974 TR ST REFTRABTMERNS RBFE /R B
BRMNEBBE (minister) STFILSEN RN EEEIR | 198340 »
HEEEHREEEFE S Ministerial Council on Consumer Affairs)(
ERRAEESSHPREHES S (Standing Committee of
Consumer Affairs Ministers)f2 H#i— AR 2 5GE @ WEE/RIR
RPITRERENR—DREER -

ARERIRBEBDRIRFER - REESAERE
X+ Bl R E B AR R E FAE BT R RIS RS <R
E o MRS - RS S BN 2 EER
BEERNRIRRSITRE » SBEIFEE » URZHRIANZ
HiITEEE) - MRS ERRBHERERNRERELE:
REEEUR - AN PORIBRLBIETEHER -

-364-

BM—NNTENDEESREEE _NBTRS

Lack of understanding of the relevant law has been identified as a
major obstacle to consumers pursuing their rights and obtaining
appropriate redress.

Problems associated with this area of the law were recognised by
the Trade Practices Review Committee (the 'Swanson Committee') in
1976. The multiplicity of State, Territory and Commonwealth laws
implying terms into consumer contracts was identified as a source of
cost and confusion to Australian businesses. The Committee's view
was that 'unifofmity in this area of the law is vital', and that 'the
substance of the terms implied by the Trade Practices Act 1974 (TPA)
should be the first area of cooperation and agreement between
Commonwealth and State Ministers'. In 1983, the Ministerial Council
on Consumer Affairs (then the Standing Committee of Consumer
Affairs Ministers) stated its commitment to uniform legislation, and
agreed that mirroring the TPA would provide the best basis for
achieving uniformity.

This Report examines legislative provisions which are intended
to protect parties after they have purchased goods or services, such as
the requirement that goods are of 'merchantable quality’, or that
services are performed with due care and skill. The Report provides
a brief survey of the principal Commonwealth, State and Territory
provisions in this area, as found in the TPA, the various Sale of Goods
Acts, and a range of sdditional legislation throughout the jurisdictions.
The main focus of the Report is to highlight legislative differences and
consider the legal effect of these differences. Questions throughout
the text raise issues for consideration.
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Comments are invited on the issues presented in this Report.
Please forward submissions to:

The Directer
Consumer Law Section
Department of Industry, Science and Tourism
GPO Box 9839
CANBERRA ACT 2601
by 28 November 1997

This Report follows the First Report, released in February 1997,
which examined the definition of 'consumer’ and the unfair practices
provisions of the TPA and the State and Territory Fair Trading Acts.
It found a significant degree of inconsistency, particularly in relation
to the definition of a 'consumer’, and recommendations for reform are
currently being developed for consideration by the Ministerial Council
on Consumer Affairs.

Part I Introduction

The post-sale consumer protection protection provisions of the
TPA examined in this Report are found in Part V Divisions 2 and 2A.
Division 2 comprises a contract-based scheme, which implies certain
terms (either 'conditions' or 'warranties') into contracts for goods or
services between suppliers and consumers. Failure to comply with
one of the terms gives rise to rights in contract law.
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Division 2A departs from the contractual model by imposing on
manufacturers of goods a similar set of obligations. Failure to comply
with one of the statutory guarantees is a breach of statutory duty, for
which a consumer or successor in title can recover compensation.

The extent of protection afforded to purchasers of goods or
services has developed on an ad hoc basis. The common law principle
of caveat emptor (let the buyer beware') prevailed until a range of
conditions and warranties evolved from English mercantile law and
were codified in the Sale of Goods Act 1893 (UK). In Australia, each
State and Territory subsequently enacted its own Sale of Goods Act
(SGA), which are in almost identical terms and contain the 'core’
implied conditions and warranties that from the statutory framework
for implied terms in contracts for the sale of goods. Divergences
between jurisdictions are promoted by section 75 of the TPA, which
preserves State and Territory laws so that they operate concurrently
with the TPA.

Part V Division 2 of the TPA draws on the SGA provisions, in
relation to contracts between consumers and suppliers for goods or
services. The TPA's most important departure from the SGA is that
its implied terms cannot be excluded. Several jurisdictions have
supplemented the SGA with legislation which also prohibits 'contracting
out' of the implied terms in relation to certain ‘consumer’ transactions.
A number of jurisdictions have also extended rights of action by
consumers to their successors in title and against manufacturers of
goods, by abandoning the contract approach, in the same way as Part
V Division 2A of the TPA. The table at page 4 outlines the national
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it

'scheme’ of post-sale consumer protection legislation examined in this
Report.

The TPA can be seen as the top 'tier’ of post-sale consumer
protection in Australia; however, significant areas of contracts for the
supply of goods or services are excluded from its scope. For instance,
contracts involving non-corporate suppliers will not be covered,
unless the supplier is within the extended operation of the Act
(subsection 6(2)). Nor will the TPA cover contracts under which the
person supplied is not a 'consumer’ within the meaning of the Act. In
these cases, the second tier of State and Territory legislation may apply
to particular 'consumer transactions. However, as the analysis in Part
IT demonstrates, the coverage of this legislation varies considerably
among jurisdictions, frequently because the definition of what
constitutes a 'consumer' transaction is not consistent. Contracts
governed by neither the TPA nor specific consumer legislation will be
covered by the final tier, comprising the SGA and the common law.
Attachment A outlines the scope of each piece of legislation in general
terms. '

It should be noted that the Report does not examine more specific
Sate and Territory legislation, such as Door to Door Sales Acts or
Motor Vehicle Sales Acts. It takes the approach of the First Report in
the audit, using the provisions of the TPA (Part V, Divisions 2 and 2A)
as the model against which State and Territory provisions are compared.
Tables are used in a number of chapters to highlight some of the main
points of inconsistency.

Broadly, the 'post-sale’ rights addressed in this Report include:
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- that goods or services are fit for a particular purpose made

known to the supplier;

- that goods are of 'merchantable quality',

+ that goods or services will correspond with any sample,

description or demonstration;

- that a supplier can pass good title to goods;

- that services will be performed with due care and skill; and

* that a manufacturer will make spare parts and repair facilities

reasonably available.

Part IT examines each of these rights, identifying under which
jurisdictions and legislation they are available, and assessing the legal
effect of any differences. The Report finds that although all jurisdictions
have some form of protection in some of these areas, the legislative
'scheme’ is far from integrated. Part III examines application issues,
and further highlights areas of difference.

Some of the main issues addressed in the Report are:

- whether the implied terms extend in application to services.

For instance, in the case of the implied condition of fitness for
a particular purpose, the TPA, Victoria, South Australia,
Western Australia and the Northernn Territory imply this term
in service contracts. The remaining jurisdictions only have a
condition only have a condition of fitness for a particular
purpose in relation to goods;

- whether a consumer or successor in title has a set of statutory

rights against manufacturers of goods. For instance,
Queensland, Tasmania, Victoria and Western Australia have
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no special legislation addressing this issue, while the remaining
jurisdictions offer varying degrees of protection to consumers;
and

whether problems are created by inconsistent definitions.
This includes the definition of 'consumer' (addressed in the
First Report), and other fundamental concepts such as 'goods'’
and 'services'. For instance, the TPA adopts a broad definition
of 'services', while jurisdictions such as Victoria take a narrow,
prescri];;tive ‘approach.

The main inconsistency identified by this Report is a supplier's
ability to limit or exclude the operation of the conditions and warranties,
highlighted by the High Court Esanda Ltd v Clark (1986) ATPR 40-
665. The case involved Esanda's supply of a truck on hire-purhase to
Clark. Under the agreements signed, Esanda was the vendor of the
truck. Esanda's standard form contract attempted to accommodate the
operation of conditions implied by both the TPA and State legislation.
As a result, a clause which attempted to negate the operation of the
implied term of fitness for purpose of the truck to the extent possible
under the TPA, was found to have not complied with the strict terms
of the State legislation. Although the State legislation (the Hire
Purchase Act 1960 (NSW)) has since been repealed and replaced by
the Consumer credit Code, the case demonstrates the difficulties
involved for businesses in using the same standard clauses for all
transactions, regardless of whether the TPA applies. It should also be
noted that an incorrect statement of the law in this area may contravene
paragraph 53(g) of the TPA (and parallel provisions in the Fair
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Trading Acts).

As with the First Report, this Report recognises that uniformity
is only one element in the pursuit of simplification, and should not be
seen as anend initself. The goal of uniformity should only be pursued
if it can be demonstrated to show a reduction in business compliance
costs and an enhanced understanding of the law for both consumers
and businesses. Of particular interest to this Report are comments on
situations where dlsumform1ty creates real problems. Suggestions are
invited on how the provisions outlined in this Report can be simplified
or otherwise improved for the benefit of consumers and businesses.

Legislative scheme of post-sale consumer protectlon examined
in this Report
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Part I - Implied Terms and Statutory Guarantees

1. Fitness for purpose

71. (2) Where a corporation supplies (otherwise than by way of -
sale by auction) goods to a consumer in the course of a business
and the consumer, expressly or by implication, makes known to
the corporation or to the person by whom any antecedent
negotiations are conducted any particular purpose for which the
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goods are being acquired, there is an implied condition that the
goods supplied under the contract for the supply of the goods are
reasonably fit for that purpose, whether or not that is a purpose
for which such goods are commonly supplied, except where the
circumstances show that the consumer does not rely, or that it is
unreasonable for him to rely, on the skill or judgment of the
corporation or of that person.

Trade Practices Act

The TPA implies a condition that goods will be fit for any
particular purpose made known by the consumer. The condition is
implied where the corporation supplies the goods in the course of a
business, and the consumer makes known (express or implied) the
particular purpose for which the goods are required. The condition is
not implied where the consumer does not rely, or it is unreasonable for
the consumer to rely, on the skill or judgement of the supplier.

Contracting out of the provision is not permitted, except in the
case of contracts for the supply of goods not ordinarily acquired for
personal, domestic or household use. Here, liability can be limited to
the cost of repair or replacement of the goods, provided it is not unfair
or unreasonable to do so.

The implied term of fitness for purpose is extended in the TPA
to apply to contracts for the provision of services. As with the term in
relation to goods, the term in relation to services is implied where the
corporation supplies services in the course of a business and the
consumer makes known (express or implied) the particular purpose
for which the services are required. It is not implied where the
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consumer does not rely, or it is not reasonable for the consumer to rely,
on the supplier's skill or judgement. Any materials supplied in
connection with the services must also be reasonably fit for the
particular purpose. Even where a particular purpose is not specified,
subsection 74(1) implies a warranty that materials supplied in
connection with services will be reasonably fit for the purpose for
which they are supplied (this is discussed in Chapter 2).

Where the consumer makes known to the corporation the result

he or she desires the services to achieve, the implied term is that the

services, and any materials supplied with the services, will be of such
_anature and quality that they might reasonably be expected to achieve
the result. In relation to services, the implied terms of fitness for
purpose are warranties, not conditions (the significance of this
distinction is discussed in Chapter 10).

The TPA provides for a number of exceptions to the implied term
of fitness for purpose in relation to services. These include services of
a professional nature provided by a qualified architect or engineer, and
services provided under commercial transport/storage contracts or
contracts of insurance. The insurance exception was included because
it was considered that adequate protection already existed in the form
of the Insurance Contracts Act 1984. Industry insurance practices
were also well-established in the transport and storage of commercial
goods. ‘

Finally, the TPA extends the implied term of fitness for purpose
of goods to non-contractual relationships, such as that between the
consumer or successor in title and the manufacturer or importer of
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goods. Section 74B confers on consumers and their successors in title
the right to recover compensation for loss or damage caused by goods
that are not reasonably fit for a particular purpose. The right of action
lies against the manufacturer or, if the manufacturer does not have a
place of business in Australia, the importer of the goods. The right
arises where the consumer makes known (express or implied, directly
or indirectly) to the manufacturer the particular purpose for which the
goods are required, regardless of whether it is a purpose for which such
goods are commonly supplied. The right does not arise where the

~ goods are not fit for the purpose due to the act of a person other than

a servant or agent of the manufacturer and after the goods left the
manufacturer's control. Nor will it arise where the consumer does not
rely, or it would be unreasonable for the consumer to rely, on the skill
or judgement of the manufacturer.
Departures from the TPA
All jurisdictions have some form of implied term of fitness for
purpose. However, there are significant departures from the TPA
model among the State and Territory provisions:
some require the goods or services to be of a description which
it is in the course of the supplier's business to supply. This is
a narrower test than the TPA, which only requires the goods or
services to be supplied in the course of a business;
some require the buyer to demonstrate actual reliance on the
skill or judgement of the supplier. The TPA is broader in this
respect, as it assumes reliance unless the supplier proves
otherwise or shows that it was unreasonable for the consumer
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Iae BEESE CBNMER - FEER Implied terms as to fitness for purpose
‘ . ' -Main points of inconsistency
i BEERE |20k |y s (FAEE | mmm | 76| ACT Relevant elements TPA/NT|NSW |Vic|QId/Tas|SA [WA|ACT
J MR | s AT | e
REFEED | X X X| - : -supplied in the course of X X X
: {j:\t : : : business
BRETET X X X -of a kind it is in the course X - X X
BRI ED) , of the seller's business to
! R - : b supply
RBRERERE| X X S X ' - not implied where X X X
RILER R unreasonable to rely on
MRHIERR ' ' : skill or judgement of
SiEg: | supplier
SR X X - supplier can exclude or X X
NEBEER - vary operation
(operation) ‘ :
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-supplier can limit liability X* X X X | X
for breach

-extend to services** X X X| X

-express exception for X . X

transport/storage, insurance
and architect/engineer

-express exception for X

domestic building work
-extend to manufacturers X X
-exemption for causes X

occurring after goods have
left the manufacturer's

control
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* in certain circumstances, see section 68A of the TPA, see Chapter 9
#* jmplied condition in Victoria, warranties in remaining jurisdictions

Western Australia and Northern Territory
The implied condition of fitness for purpose in relation to goods
or services is reproduced in Western Australia (Fair Trading Act 1987,
sections 38 and 40), which mirrors the TPA sections 71 and 74. There
is no provision extending rights against manufacturers for goods unfit
for a particular purpose. The Northern Territory (Consumer Affairs

* and Fair Trading Act 1990, sections 64, 66 and 73) literally mirrors the

relevant TPA provisions, including the manufacturers' obligation.
Inconsistencies in appliéation arise, however, because of differing
definitions of fundamental concepts such as 'consumer’ (this issue is
addressed in Part Iil, and more extensively in the First Report of the
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audit).
South Australia

The Consumer Transactions Act 1972 implies a condition relating
to fitness for purpose, where the consumer makes known (express or
implied) to the supplier the particular purpose for which goods are
required. The goods must be of a description which it is in the course
of the supplier's business to supply, and the consumer must show
reliance on the supplier's skill or judgement. The condition is implied
in leases as well as sales, and contracting out is not permitted.

In relation to contracts for services, the Consumer Transactions
Act implies similar warranties as the TPA, ie:

- a warranty that materials supplied in connection with the
provision of services will be reasonably fit for the purpose for
which they are supplied;

- awarranty that services and materials provided in connection
with the services are reasonably fit for a particular purpose
made known to the supplier; and

* a warranty that services and materials provided in connection
with the services are of such a nature and quality that they
might reasonably be expected to achieve a desired result made
known to the supplier.

The warranties differ from the TPA equivalents in two respects.
First, the goods or services must be of a description which it is in the
course of the supplier's business to supply, while the TPA only
requires that the goods or services be supplied in the course of
business. Second, the terms will not be implied under the Consumer
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Transactions Act where the consumer has not relied on the supplier's
skill and judgement. The TPA test appears to be broader placing the
onus on the supplier to show that the consumer has not relied, or it is
unreasonable for the consumer to rely, on the supplier's skill and
judgement. The Consumer Transactions Act prohibits any agreement
to exclude, limit or modify the operation of these terms (discussed in
greater detail in Chapter 9). There is no exception for insurance,
transport or storage contracts, or services of a professional nature
provided by a qualified architect or engineer. However, the provision
does not apply to contracts for domestic building work, which are
covered by other specific State legislation.

The Manufacturers Warranties Act 1974 requires certain statutory
warranties to be provided by manufacturers or importers of goods,
similar to some of the basic terms implied by the Sale of Goods Acts
in contracts between consumers and suppliers. There is no statutory
warranty relating to fitness for a particular purpose. This was not
included in the Act because normally there is no direct contact
between manufacturer and consumer,

Victoria

The fitness for a particular purpose condition is implied in
consumer contracts for the sale of goods by Part IV of the Goods Act
1958 (section 90). The condition is implied where a person sells goods
in the course of a business, and the buyer makes known to the seller
(express or implied) the particular purpose for which the goods are
required. It is not impliéd where the buyer does not rely, or it would
be unreasonable for the buyer to rely, on the skill or judgement of the
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supplier. This provision is equivalent to the TPA, including the ability
of the supplier to limit liability where the goods or services are not of
a kind ordinarily acquired for personal, domestic or household use.
The condition is also implied in relation to leases of goods.

In the case of contracts for services, section 92 implies the same
condition of fitness for a particular purpose. In addition, where the
consumer makes known the desired result, there is an implied condition
that the services 'are such as might reasonably be expected to achieve
that result’. The wording here varies slightly from the TPA, which

~_requires the services to be 'of such a nature and quality' that they might
-reasonably be expected to achieve that result. Whether this variation

in practice actually narrows the scope of the implied term is difficult
to ascertain. Of greater significance is the fact that, unlike the TPA
equivalents, the terms are considered conditions rather than warranties.
There are no exceptions such as contracts of insurance, transport or
domestic building work. However, the restrictive definition of 'services'
in the Victorian legislation has the effect of limiting 'the application of
the implied term (see Chapter 13).

Another inconsistency between the Victorian provisions and the
TPA is the treatment of materials provided in connection with the
provision of services. The TPA contains specific warranties that
materials supplied in connection with services must be reasonably fit
for the particular purpose, and that even where a particular purpose is
not specified, any materials supplied in connection with services will
be reasonably fit for the purpose for which they are supplied. Victoria,
on the other hand, contains a provision which states that the supply of
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materials in connection with a sale of services is to be treated as a sale
of goods.

Victoria has no legislation extending rights to consumers and
their successors in title against the manufacturers and importers of
goods.

Other jurisdictions (SGA)

The remaining jurisdictions (New South Wales, Queensland,
Tasmania and the ACT) rely on the SGA for their basic implied terms
and conditions.’ The SGA implies the condition that goods will be
reasonably fit for a particular purpose, where the buyer makes known
(express or implied) the particular purpose for which the goods are
required. The buyer must demonstrate reliance on the seller's skill or
judgement, and the goods must be of a description which are in the
course of the seller's business to supply. The condition is not implied
where the goods are specified by their patent or trade name. As with
the other basic conditions and warranties implied under the SGA, this
condition can be 'negatived or varied' by express agreement, by the
course of dealing between the parties, or by usage. The SGA contains
no provisions implying terms into contracts for services, nor do they
extend rights to consumers and successors in title through
manufacturers' statutory guarantees.

New South Wales New

South Wales supplements this basic SGA scheme by providing
that the implied condition of fitness for a particular purpose, and the
seller's liability for breach of the condition, cannot be excluded or
restricted in the case of 'consumer’ sales (subsection 64(1), see Chapter
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11 on definitions of 'consumer). It also extends obligations to
manufacturers of goods in limited circumstances, but these do not
include cases where the goods are not fit for a particular purpose,
unless the goods are also unmerchantable (subsection 64(5)).
ACT

Finally, the ACT has a manufacturers' statutory warranty scheme
in its Law Reform (Manufacturers Warranties) Act 1977, which
contains warranties resembling those found in the TPA. Where the
consumer expressly makes known to the Manufacturer, directly or
through the seller, the particular purpose for which the goods are
purchased, there is a warranty that the goods are reasonably fit for that
purpose, regardless of whether or not it is a purpose for which the
goods are commonly sold. The warranty does not apply where the
consumer does not rely, or it is unreasonable for the consumer to rely,
on the skill or judgement of the manufacturer. Unlike the TPA, there
is no exemption for manufacturers where the goods are not fit for the
particular purpose because of the act or default of a person other than
a servant or agent of the manufacturer and after the goods have left the
manufacturer's contfol (such an exemption does arise, however, in the
context of the warranty of merchantable quality). Breach of the
warranty entitles the consumer, or a person who derives title to the
goods under the consumer, to sue the manufacturer for damages. The
manufacturer cannot exclude or limit liability for breach of the
warranty.

1.Should the condition apply only where the goods are of a
description it is in the course of the supplier's business to
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supply? Or is it sufficient that the goods are supplied in the
course of a business?

2.Should the buyer's reliance on the skill or judgement of the
supplier be subject to a test of 'reasonableness'?

3.Should the supplier be able to exclude or vary the term, or limit
liability for breach?

4.Should the fitness for purpose term extend to services? Is it
more appropriate as a condition or warranty? What exceptions
should apﬁly?

5.Should the fitness for purpose term extend to manufacturers?
If so, should it apply after goods have left the manufacturer's
control?

2. Merchantable quality

71. (1) Where a corporation supplies (otherwise than by way of

sale by auction) goods to a consumer in the course of a business,

there is an implied condition that the goods supplied under the

contract for the supply of the goods are of merchantable quality,

except that there is no such condition by virtue only of this

section:

(a)as regards defects specifically drawn to the consumer's
attention before the contract is made; or

(b)if the consumer examines the goods before the contract is
made, as regards defects which that examination ought to
reveal.

Trade Practices Act
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Subsection 71 (1) of the TPA implies a condition of merchantable
quality in a contract for supply of goods to a consumer by a corporation
in the course of a business. The condition is not implied where the
consumer has examined the goods and that examination ought to have
revealed any defect, or the defect is specifically drawn to the consumer’s
attention before the contract is made.

Subsection 66(2) states that goods are of merchantable quality if
'they are as fit for the purpose or purposes for which goods of that kind
are commonly bought as it is reasonable to expect having regard to any
description applied to them, the price (if relevant) and all the other
relevant circumstances.' The goods must be reasonably fit for all the
purposes for which goods of the kind are commonly boughf.

Suppliers of services must also ensure that any materials provided
in connection with services are reasonably fit for the purpose for which
they are supplied (subsection 74(1)). This is as close as the TPA comes
to requiring services to be of merchantable quality (fitness for purpose
of services was discussed in Chapter 1).

The consumer or successor in title may -also have rights against
the Manufacturer of goods under subsection 74D(1) of Division 2A of
the TPA. This provision imposes a statutory liability on the part of the
manufacturer to compensate the consumer or subsequent owner if the
goods are not of merchantable quality. |

The manufacturer will not be liable where the goods are
unmerchantable by reason of:

«an act or default of any person (not being the manufacturer or

a servant/ agent of the manufacturer), or a cause independent
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of human control, occurring after the goods have left the
control of the corporation; or

- if defects are specifically drawn to the consumer's attention
before the making of the contract; or

- if the consumer examines the goods before that contract is
made, defects that the examination ought to reveal.

Departures from the TPA

All jurisdié"tions have some form of merchantable quality
provision, but there is a significant degree of variation regarding the
circumstances in which it applies. These include:

- whether the term 'merchantable quality' is defined in legislation,

or by the common law;

- whether the definition réquires goods to be fit for all the
purposes for which they are ordinarily acquired, or only one of
the purposes;

- whether the goods must be bought by description from a seller
who deals in goods of that description;

- whether the buyer's subjective knowledge of defects is relevant
in implying the condition;

- whether the supplier's objective knowledge of defects is
relevant in implying the condition;

- whether the supplier can exclude the operation of the condition,
or limit liability for breach of the condition, and to what extent;

- whether the provision extends to services; and

- whether the provision extends to manufacturers.
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LEEER 'merchantable quality’ '
-BRUARS X X X X - goods must be fit for all the | X X X | X
H—gitig purposes for which they
BB (8 are ordinarily acquired
RS \ ' (stricter) : :
| -BOVAEE X\ X ' X | - seller must deal in goods X X X
| B CBm | of the description |
| -BHEERI X X X X ' - buyer's subjective X X X | X
| ‘ FEREBR ' knowledge of defect relevant
i . - B E IR X - supplier's objective ‘ X
! %ggﬁ%%ﬂﬁ ' ’ knowledge of defect
o Z » ’ relevant
| [ HERS SR X X ' - supplier can exclude or X X
. REEER vary operation .
: -HERS RS X X X X X - supplier can limit liability X | X| X X X
‘ REBA R ' - for goods other than
' ?\%@?EEE : _ personal, domestic or
éﬂZlﬁnuﬁ - household
, - supplier can limit liabilit X | xx X
g | _EE@-?%@ X X* | X : fof Eecond hand goods ’
ZEE - - term extends to services***¥ X X X | X
= - AE{EB TR #+ X X 10X X B - term extends to X X X| X
| | _GE {EE SRR X X X | X caf manufacturers '
i ‘ * (ZHESISEOREBEN (1977 EEENE (BEHIRR) %) * onlyin r_elation to the manufacturers' warranty (Law Reform (Manufacturers
*+ EYTEEEIERHET - ' BTEERRTY S Warranties) Act 1977)
oo (BEFARTSTRE - TR « ALr5EHh ~ RS ,@ .gﬁ}%ﬁﬁ{ tRE oA ** in NSW, liability can be limited to the amount of the cash price

*%% only the materials provided in connection with services in TPA, VVA, NT and
SA
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Western Australia and Northern Territory

Western Australia mirrors the TPA provision relating to the
merchantable quality of goods, and of materials provided in connection
with services (Fair Trading Act 1 987, subsections 38(1) and 40(D)).
There is no provision extending the term to manufacturers of goods as
section 74D of the TPA does. The Northern Territory replicates the
TPA model, including the manufacturers' obligation (Consumer Affairs
and Fair Trading Act 1 990, subsections 64(1), 66(1), and section 75).

Queensland and Tasmania (SGA)

These jurisdictions rely on the SGA for the implied condition of
merchantable quality. The condition is implied in a narrower range of
circumstances than the TPA, as the goods must be bought by description
from a seller who deals in goods of that description (see Chapter 3 for
information on sale by description). The difficulties associated with
interpreting the concept of sale by description have prompted other
jurisdictions to remove the requirement from the merchantable quality
provision. 7

The implied condition of merchantability does not apply where -
the buyer examined the goods and should have detected the defect.
However, unlike the TPA, the provision does not expressly address the
buyer's knowledge of the defect. It is questionable whether a buyer
who was found to have known about a defect (although it was not
apparent on reasonable examination) would be entitled to rely on the
implied condition of merchantable quality.

The SGA also differs from the TPA by not including a definition
of 'merchantable quality'. Although many commentators have noted
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the similarities between the TPA and the common law definition, they
are not identical. For instance at common law, goods are merchantable
if they are fit for any one of a range of purposes for which such goods
are commonly bought. This creates a narrower test of unmerchantability
than the TPA, which requires goods to be fit for all the purposes for
which they are commonly bought.

The SGA allows the implied condition to be excluded or liability
for breach limited. It does not extend to services, or manufacturers.

New South Wales

Although New South Wales relies on the basic provision provided
by the SGA, its scope is extended by Part 8 of the Sale of Goods Act
1923, which prohibits the exclusion of the implied condition of
merchantable quality, or any attempt to limit liability for its breach.
However, in relation to the sale of second-hand goods, the seller will
only be liable for the amount of the cash price of the goods, unless
otherwise agreed between the parties. ‘

Part 8 adds a provision (subsection 64(4)) which addresses the
issue of the buyer's knowledge of defects, stating the condition will not
be implied where defects are brought to the buyer's attention. Also
included is a statutory definition of 'merchantable quality' which is
very similar to the TPA model, including the requirement that the
goods be fit for all purposes for which they are commonly bought.

Part 8 provides for limited liability on the part of manufacturers
of goods. Subsection 64(5) gives the court the discretionary power to
add the manufacturer of the goods as a party to the proceedings, if it

appears the goods in question were not of merchantable quality at the
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time of delivery to the buyer. The manufacturer may be liable to
remedy the defect, to pay the buyer an amount equal to the estimated
cost of remedying the defect, or be subject to any ancillary order which
the court considers appropriate. The manufacturers' liability does not
extend to successors in title. This is the most limited extension of the
implied terms to manufacturers. '
Victoria
Victoria does not rely on the standard SGA provision, adopting

- its own provision in Part IV of the Goods Act 1958, which is very

similar to the TPA model, including the ability to limit liability.
However, instead of excluding situations where a defect has been
brought to the buyer's notice (as in the TPA), the Victorian provision
would appear to be broader, by excluding situations where the buyer
is aware of the defect (subsection 89(3)).

In relation to services, Victoria has the most comprehensive
implied condition of merchantable quality (paragraph 91 (b), not
found in other jurisdictions). While the TPA and mirrored provisions
only extend to the merchantable quality of materials provided in
connection with services, Victoria implies a condition that services
sold in the course of a business must be:

as fit for the purposes for which services of that kind are
commonly bought as it is reasonable to expect having regard to the
price of the services, the terms of the sale and all other relevant
circumstances.

This is not an express condition of merchantable quality; however,
it very closely resembles the definition of merchantable quality
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discussed in this Chapter. For an explanation of a further condition of
merchantable quality implied in contracts for the sale of services in
Victoria, see Chapter 5.
South Australia

South Australia relies on the Consumer Transactions Act 1 972
to imply a condition of merchantable quality where a supplier supplies
goods in the course of a business. The drafting of the definition of
merchantable quality in that Act is unclear, as it might be interpreted

~as resembling eitheér the TPA model or the SGA model. Goods are of

merchantable quality if:
they are as fit for the purpose for which goods of that description
are ordinarily used as is reasonable to expect...

If goods are ordinarily used for more than one purpose, they may
need to be fit for all usual purposes (TPA), or only one (SGA).

The South Australian provision is unique in that it takes account
of the supplier's objective knowledge in implying the condition of
merchantable quality. The condition will not apply in respect of
defects of which the supplier could not reasonably be aware at the time
of the contract. This qualification reduces the scope of the implied
condition of merchantable quality by rendering it inapplicable to
goods with latent defects at the time of the contract. The provision may
not be excluded or modified.

The Act also extends the merchantable quality condition to
materials supplied in connection with services (resembling subsection
74(2) of the TPA, which was based on the South Australian provision).
Manufacturers' liability is addressed by the Manufacturers Warranties
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Act 1974, which contains a provision similar to subsection 74D(1) of
the TPA. However, unlike the TPA, there is no reference to the
application of the provision in cases where defects are specifically
drawn to the consumer's attention before the contract is made, or
where an examination of the goods has occurred which should have
revealed the defects. The more limited application of the South
Australian legislation resulting from its definition of 'manufactured
goods' is discussed in Chapter 13.
ACT

The ACT is the same as Queensland and Tasmania (ie. reliance
on the SGA), with the addition of a manufacturers' statutory warranty
scheme found in the Law Reform (Manufacturers Warranties) Act
1977. Subsection 4(1) requires the manufacturer to warrant that goods
are of merchantable quality, adopting the TPA definition of
merchantability. Like the TPA, a manufacturer is not liable where the
goods are unmerchantable due to the act of another or a cause
independent of human control occurring after the goods have left the
control of the manufacturer; if the defects are specifically drawn to the
consumer's attention before the contract is made; or where the consumer
examines the goods before the contract is made and ought to have
detected the defects. Breach of the warranty entitles the consumer, or
a person who derives title to the goods, to sue the manufacturer for
damages. The manufacturer cannot exclude or limit liability for
breach of the warranty.

6. Should 'merchantable quality’ be defined in legislation?
7. To be considered merchantable, should goods be fit for all
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the purposes for which they are ordinarily acquired, or is
only one of the purposes sufficient? -

8. Should the term only apply where the supplier deals in goods
of that description? '

9. Should the buyer's subjective knowledge of defects be
relevant? |

10. Should the supplier's objective knowledge of defects be
relevant? ’

11. Should the supplier be able to exclude or vary the term, or
limit liabiiity for breach, aﬁd if so, when?

12. Should the merchantable quality term extend to services?

13.Should the merchantable quality term extend to
manufacturers?

3. Correspondence with description

70 (1) Where there is a contract for the supply (otherwise than .
by way of sale by auction) by a corporation in the course of a
business of goods to a consumer by description, there is an
implied condition that the goods will correspond with the
description, and, if the supply is by reference to a sample as well
as by description, it is not sufficient that the bulk of the goods
corresponds with the sample if the goods do not also correspond
with the description.
(2) A supply of goods is not prevented from being a supply by
description for the purposes of subsection (1) by reason only
that, being exposed for sale or hire, they are selected by the
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consumer.
Trade Practices Act

Under the TPA, where goods are supplied by a corporation in the
course of a business by description, there is an implied condition that
the goods will correspond with the description.

If the sale is by reference to a sample as well as by description,
subsection 70(1) provides that it is not sufficient that the bulk of the
goods corresponds with the sample, if they do not also correspond with
the description. . Sale by sample is discussed in greater detail in
Chapter 4. ,

Subsection 70(2) provides that a sale is not prevented from being
a sale by description because the goods 'being exposed for sale or hire'
are selected by the consumer. For instance the sale may be by
description even if a consumer selects goods from amongst a range of
displayed goods, as for example in a supermarket.

Where goods are supplied by a corporate manufacturer (including
an importer) indirectly to-a consumer through an intermediary, section
74C provides a statutory guarantee of conformity with the description
similar to section 70. The manufacturer is liable for any loss or damage
suffered by the consumer or by a person who acquires the goods from
the consumer, as a result of the breach. However, the description must
have been applied to the goods by or on behalf of the manufacturer or
with his or her express or implied consent.

As with other manufacturers' guarantees, a manufacturer is not
liable if the lack of conformity is due to the act or default of any person
(other than the manufacturer or their agent), or to a cause independent
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of human control, which occurred after the goods left the manufacturer's

control.

Departures from the TPA

All jurisdictions have 'some form of correspondence with
description term, the main differences being:
- whether the goods must be supplied in the course of a business;
- whether the supplier can exclude the implied term, or limit
their liability for breach;
- whether the obligation extends to manufacturers; and
- the circumstances in which it applies, where it does extend to

manufacturers.

Implied terms of correspondence with description -
Main points of inconsistency

Relevant elements TPA/NT|ACT|WA |Qld/Tas|NSW|SA| Vic
- goods must be supplied in X X X
the course of business
- suppliercan exclude X X
operation « ,
- supplier can limit liability X* X | X* X X*
|- extend to manufacturers X X

- doesn't apply in
circumstances beyond X
manufacturer's control

* in limited circumstances, set out in section 68A of 'the TPA, discussed in

Chapter 9

**only in the case of a description applied by a person other than the

manufacturer

kK
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Western Australia and Northern Territory

These jurisdictions have mirrored the TPA provision in relation
to suppliers of goods, in the Fair Trading Act 1987 section 37, and the
Consumer Affairs and Fair Trading Act 1990 section 63. Both
jurisdictions however rely on different definitions of 'consumer’
(discussed in Chapter 11, and in more detail in the First Report),
resulting in variations in the application of the implied term. Only the
Northern Territory reproduces section 74C of the TPA to provide a
manufacturers' guarantee of compliance with description.

South Australia _

The Consumer Transactions Act 1972 is very similar to the TPA
model, but does not require the contract for supply to be in the course
of a business. Excluding, limiting or modifying the condition is
prohibited by section 10. The condition does not extend to
manufacturers. ‘

Queensland and Tasmania (SGA)

These jurisdictions rely on the SGA to imply the condition of

correspondence with description. This provision is essentially the

" same as the TPA, although again the goods need not be supplied in the

course of a business. More importantly, a supplier can negative or vary
the operation of the implied term.
New South Wales
The New South Wales provision is modelled on the SGA.
However, Part 8 (inserted by the Commercial Transactions
(Miscellaneous Provisions) Act 1974) provides that the condition
cannot be excluded or restricted in consumer sales (section 64(1)).
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Victoria
Victoria relies on a supplementary part of its SGA, Part IV
(inserted by the Goods (Sales and Leases) Act 1981), to imply the term
of correspondence with description (section 87). The provision is not
identical to the TPA or the SGA. It is not necessary for the goods to
be supplied in the course of a business (like the SGA), and limiting
liability is permitted only in certain circumstances (like the TPA).
Section 87 also makes no reference to the bulk of the goods having to
correspond with the description in sales by sample as well as by
description (see subsection 70(1) above, and section 18 of the Goods
Act 1958). This might suggest a stricter obligation on the seller to
ensure all of the goods correspond with the sample and description.
ACT
In relation to sellers, the ACT relies on the standard SGA.
However, the obligation is extended to manufacturers in separate
legislation, the Law Reform (Manufacturers Warranties) Act 1977.
The provision requiring the manufacturer to warrant that the goods
will correspond with any description closely resembles section 74C of

the TPA. However, there is a narrower range of circumstances in

which the ACT warranty will not apply (subsection 4(6)). The
guarantee does not apply under the TPA where non-compliance with
the description is due to another person not connected with the
manufacturer, or due to a cause beyond human control after the goods
leave the manufacturer. In the ACT, the manufacturer is not liable
where the description is applied to the goods by a person other than the
manufacturer.
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14. Should the term apply only where goods are supplied in the
course of a business?

15.Should the supplier be able to exclude or vary the term, or
limit liability for breach?

16.Should the term extend to manufacturers? If so, should it
apply to circumstances beyond the manufacturer's control?

4. Correspondencei with sample

72. Where in‘a contract for the supply (otherwise than by way of

sale by auction) by a corporation in the course of a business of

goods to a consumer there is a term in the contract, expressed or
implied, to the effect that the goods are supplied by reference to

a sample:

(a)there is an implied condition that the bulk will correspond
with the sample in quality;

(b)there is an implied condition that the consumer will have a
reasonable opportunity of comparing the bulk with the sample;
and ,

(c)there is an implied condition that the goods will be free from
any défect, rendering them unmerchantable, that would not
be apparent on reasonable examination of the sample.

Trade Practices Act
The three conditions outlined in the section are quite independent

of one another, so that if any one is breached, the buyer is entitled to
reject the goods and treat the contract as at an end. For example, if the
other two conditions were met, but the seller refused to give the buyer
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a reasonable opportunity of comparing the bulk with the sample, the
buyer would be entitled to reject the goods.

Section 74E of the TPA extends liability to manufacturers
(including importers) where the goods are supplied by sample indirectly
(through an intermediary such as a retailer). However, there is no
guarantee corresponding to paragraph 72(b) of the TPA. The
manufacturer may escape liability

- by establishing that the sample was not supplied by the
manufacturer or that the sale by sample is made without the
manufacturer's express or implied concurrence;

- by proving that the failure of the bulk to correspond with the
sample or the existence of the defect was due to a third party
or a cause independent of human control, occurring after the
goods left the manufacturer's control; or

* by proving that the failure of the bulk to correspond with the
sample or the existence of the defect was due to other
circumstances beyond the control of the manufacturer which
could not reasonably have been foreseen.

Departures from the TPA

The main differences between jurisdictions (all of which have
some requirement relating to correspondence with sample) are similar
to those relating to correspondence with description (Chapter 3):

- whether the goods must be supplied in the course of a business;

- whether all the goods or only the 'bulk’ of goods need to

correspond with the sample, and whether the buyer must be
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given a reasonable opportunity to compare all the goods with

the sample, or only the bulk’ of the goods;

- whether the buyer's knowledge of latent defects is relevant;

- whether the supplier can exclude the implied term, or limit

their liability for breach;
- whether the obligation extends to manufacturers; and
- where it does extend to manufacturers, the circumstances in

which it applies.

Implied terrﬁs of correspondence with sample - Main points of
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inconsistency’
Relevant elements TPA/NT|ACT|WA|QId/Tas/SA|NSW [Vic
-goods must be supplied in X X X
the course of business
-bulk of goods must X X | X} X
correspond with the sample
(as opposed to all)
-buyer's knowledge relevant X
in relation to latent defects
-supplier can exclude X X
operation _
-supplier can limit liability X* X | X* X X*
-extend to manufacturers X X
-not where caused by person| X **

other than a servant/agent
of manufacturer

-433-



NEPHESHREBE)

* ERINFERR  RESITRELBAE  TRREEIE -
o E RN RSB HIRIF T SRR 2B -

PERR LTS
W BB IREN BRSNS R ERAEH
A (1987 FRATRGFEE0ER 1990 FHBESSHERATNLS
LR 651K) © REATRIES 1B IRDPESH 2 RBERI T
HOERAR -

1R - mRRENNEEE (AREER)

R RAE AT HE RN DTSRRI
(1972 F(ER)HEERZERE MR TED) - Wk
FRHRERTRCSTRETE I BRFRCHRER
RPBEIED I - TBRRINERERBEEATESS
EFRBETMEEA -

R B R AT
MEABHEANTBELEREE ERKE  BRERECE
TEIREZIRE- M ISHE S 2 85 S PHHR IR -

HEZFITE

1958 FF(HESFI) Bk < SR EMERT XN FE] °
8% HoReMIVERRES A85HIERIER

-434-

BI—NNTENEHBESRBESE_BNES

% in limited circumstances, set out in section 68A of the TPA, discussed in

Chapter 9
##only if beyond the control of the manufacturer and not reasonably
foreseeable

Western Australia and Northern Territory

These jurisdictions model the supplier’s correspondence with
sample obligations on the TPA (Fair Trading Act 1987 section 39 and
Consumer Affairs and Fair Trading Act 1990 section 65). The
manufacturers' guarantee in section 74E of the TPA is only reproduced
in the Northern Territory.

Queenslahd, South Australia and Tasmania (SGA)

The SGA is relied upon to imply the condition of correspondence
with sample in contracts of sale in these jurisdictions (the Consumer
Transactions Act 1972 (SA) unusually makes no reference to this
implied condition). This provision is almost identical to the TPA
model in relation to suppliers, although there is no requirement that the
goods be supplied 'in the course of a business'. Again, the main
difference is that the SGA allows the supplier to negative or vary the
operation of the implied term.

New South Wales

New South Wales again relies on the SGA for the implied
condition, but varies the SGA by providing that the condition cannot
be excluded or restricted in consumer sales.

Victoria

The terminology in the Goods Act 1958 (Vic) is different to the

other jurisdictions in a number of respects. First, the implied term of
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correspondence with sample is implied where the seller' shows to the
buyer a sample of the goods and the buyer is induced by the showing
of the sample to purchase the goods or goods of the same kind'. It is
unclear how this adds to the test in other jurisdictions, where the term
is implied when there is an express or implied term of the contract that
the goods are supplied by reference to a sample. It is arguable that the
showing of a sample to the buyer which induces the buyer to purchase
the goods would amount to an implied term of the contract that the sale
was by sample.l" '
~ The other departure is in relation to the third condition (‘that the
goods will be free from any defect, rendering them unmerchantable,
that would not be apparent on reasonable examination of the sample’).
Victoria adds an extra requirement:
and of which the buyer is not aware when the sale is made.
This varies the scope of the term, by introducing the subjective
knowledge of the buyer as a requiremeht for implying the condition.
In practice, the additional requirement is likely to reduce the
circumstances in which the implied condition of correspondence with
sample applies. For instance, the condition won't be implied under the
Victorian provision in cases where it can be established that the buyer
was in fact aware of the defect, whereas the buyer's knowledge will not
be relevant under the TPA.
ACT
In relation to sellers, the ACT relies on the SGA provision
outlined above. However, the Law Reform (Manufacturers Warranties)
Act 1977 again extends the implied condition to manufacturers. The
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provision requiring the manufacturer to warrant that the goods will
correspond with any sample closely resembles section 74E of the
TPA. However, the ACT version omits an equivalent of subparagraph
74E(2)(c)(i) of the TPA. This would appear to give the ACT provision
a slightly broader scope than the TPA. For instance, a manufacturer
can avoid liability under the TPA where the non-correspondence with
sample is due to the act or default of any person 'other than a servant
or agent of the manufacturer). Under the ACT provision, a manufacturer
would only be able to escape liability in these circumstances if it could
also be established that the act or default of the other person was
beyond the control of the manufacturer and not reasonably foreseeable.

17. Should the term apply only where the goods are acquired in
the course of a business?

18. Should the term require the bulk, or all, of the goods to
correspond with the sample?

19. Should the buyer's knowledge of latent defects be a relevant
factor in implying the term?

20. Should the supplier be able to exclude or vary the term, or
limit liability for breach?

21. Should the term extend to manufacturers? If so, should it
apply where the failure to comply is caused by a third party?

5. Correspondence with demonstration

Victoria is the only jurisdiction with a provision addressing
correspondence with demonstration. Section 93 of the Goods Act
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1958 states:
93. SHEEARFE0T — 93. In a sale of services-
(a) 1@ (a) where-

DED W (1) . the seller; or

I)FESCAIRE » SHEBENRREACALE (i) in the course of any antecedent negotiations, a
PREIRBIRISER 2 BR » EHSHn dealer or a person acting an behalf of the seller-
I EB ISR A lpEEEZE N EE shows to the buyer a demonstration of, or a result
=) ’ achieved by, services and the buyer is induced by

the demonstration or by the showing of the result

to buy services of that kind; or
(b) ZHET AT HIE TR - EBEAIERE (b) in which there is a term express or implied to the
PREROE DT ZBIRE < INE » IEM effect that the sale is a sale of services of the kind that
@gﬁﬁﬁzfﬁﬁﬁ?%%Zﬂﬁ}%Zﬁﬁ% ’ are shown to the buyer in a demonstration, or that
il achieve a particular result shown to the buyer-
there is-
() ZEFRBNETHBRFEBRRERNTS , (c) animplied condition that the services will correspond
EMNICR IR BB BREE : B : in nature and quality with the services shown in the
demonstration or will correspond in quality with the
. services that achieved that result; and
() ZRERBECE NI SBEBEARECS (d) an implied condition that the services will be free
B~ REE\ESD 802 IRFB DX AB IR A EAN, from any defect rendering them unfit for the purposes
2SR AP BEHR fﬁ% RFARA0E <2 | for which services of that kind are commonly bought
YR 2 A TSR f that would not be apparent on reasonable examination

of the services shown in the demonstration or the
result achieved by the services of that kind and of
which the buyer is not aware when the sale is made.
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The implied condition of correspondence with demonstration or
result achieved in relation to services is similar to that of correspondence
with sample in relation to goods. Unlike sale by sample, there is no
implied condition that the buyer will have a reasonable opportunity to
compare the services with the demonstration (perhaps because this
may not be possible as a matter of practice).

As discussed in Chapter 2, Victoria is unusual in that it has a
provision resembling merchantable quality in relation to services

~ (section 91 (b)). The provision is implied in sales by a person who sells

services in the course of a business, and the quality is measured by
factors such as the price of the services and the terms of the sale. This
differs from the merchantable quality of services supplied by
demonstration (section 93(d) above), which applies regardless of
whether the services are supplied in the course of a business, and is not
expressly qualified by reference to the price of the services or the terms
of the sale.

The implied conditions cannot be excluded, restricted or modified.
although the Goods Act does provide that a seller can limit his or her
liability for breach of section 93 to the supply of the services again, or
the payment of the cost of having the services supplied again. Such a
limitation is only permitted where the services are not of a kind
ordinarily acquired for personal, domestic or household use or
consumption, and it is fair and reasonable for the seller to rely on the
term that limits liability.

22.1s an implied term of correspondence with demonstration
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6.

necessary for services?

Title, encambrances and quiet possession

69. (1) In every contract for the supply of goods by a corporation
to a consumer, other than a contract to which subsection 3)
applies, there is: '

(a) an implied condition that, in the case of a supply by way of
sale, the sypplier has a right to sell the goods, and, in the case
of an agreément to sell or a hire-purchase agreement, the
supplier will have a right to sell the goods at the time when
the property is to pass;

(b) an implied warranty that the consumer will enjoy quiet
possession of the goods except so far as it may lawfully be
disturbed by the supplier or by another person who is entitled
to the benefit of any charge or encumbrance disclosed or
known to the consumer before the contract is made; and

(c) in the case of a contract for the supply of goods under which
the property is to pass or may pass to the consumer - an
implied warranty that the goods are free, and will remain free
until the time when the property passes, from any charge or
encumbrance not disclosed or known to the consumer before
the contract is made. ‘

Trade Practices Act

In contracts for the supply of goods by corporations to consumers,

the TPA implies a number of terms relating to the supplier's ability to

pass good title. These are:
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* a condition that the supplier has a right to sell the goods: and

* warranties that the consumer will receive the goods free of any

- undisclosed claim. This comprises a warranty that the goods

are free from any undisclosed charges or encumbrances
(excluding a floating charge); and a warranty that the consumer
will enjoy quiet possession of the goods except to the extent of
any disclosed lawful claims.

These implied terms cannot be excluded, restricted or modified
(section 68), nor rﬁay liability be limited (section 68A). However, the
circumstances of the contract may indicate an intention that the
supplier should transfer only a limited title to the goods, in which case
the above warranties apply.

Departures from the TPA

All jurisdictions have the basic provision implying terms relating
to title, encumbrances and quiet possession, although some variations
do exist: ’

* there is inconsistent treatment of the implied terms as conditions

or warranties;

* in some jurisdictions the terms are not implied until the
property passes. The TPA terms attach when the contract is
made;

* some require the seller to be given a reasonable opportunity to
remedy a defective title before the right to rescind a contract
for breach of a condition can be exercised;
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* the application of the quiet possession term may depend on the
buyer not being 'in default'; and

* there are minor variations in wording, such as charges or
encumbrances 'in favour of a third party'.

Impiied undertakings as to title, encumbrances and quiet possession
- Main points of inconsistency:

Relevant elementq TPA/WA/NT Vic|SA [NSW/QId/Tas/ACT

-encumbrances term an implied X X X
warranty ’
-encumbrances term seems to XX X

attach at the time the property
passes, not when the contract
is made

-supplier given reasonable X
opportunity to remedy defective
title before rescission for breach
of title/encumbrance term

-quiet possession entitlement X
for so long as the buyer is not
in default

* RS ARt
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s

Western Australia and Northern Territory
Literal mirroring of section 69 of the TPA is found in the Fair
Trading Act 1987, section 36, and in the Consumer Affairs and Fair
Trading Act 1990, section 62, '
Victoria
In section 86 of the Victorian Goods Act 1958, the most notable
divergence is the treatment of the term regarding freedom from
charges or encumbrances as a condition rather than a warranty. Asa
result, a consumer who purchases goods only to find them subject to

~ an undisclosed charge or encumbrance is entitled to rescind the

contract and claim damages for breach of the contractual condition,
rather than merely claim compensation for breach of warranty.
Although a stronger provision in this respect, it is more limited than the
TPA in that the condition would appear to apply at the time the
property is to pass, not at the time the con@;ffact is made.

The operation of these provisions canfiot be limited, modified or
excluded, nor may the seller limit liability for breach of the terms.
However, the parties may agree to a transfer of only limited title, in
which case similar conditions and warranties apply. The seller is
effectively required to disclose all known interests, liens, charges or
encumbrances to the buyer. Where a seller is in breach of one of the
conditions, the buyer may not rescind the contract until the seller has
been given a reasonable opportunity to provide good title or remove
any charge or encumbrance on the goods.

South Australia _
The Consumer Transactions Act 1972 requires goods to be free
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from charges or encumbrances in favour of a third party. It is difficult
to conceive of a situation where the inclusion of 'in favour of a third
party' might have some legal effect (e.g. where there was already a
charge in favour of the buyer, of which the buyer was not aware). The
warranty of disclosed charges would appear to attach when the
property in the goods is to pass ('the goods will be free from any charge
or encumbrance..."), although the drafting is not clear.

In relation to the warranty of quiet possession, the Consumer
Transactions Act makes no exception for disclosed claims, .unlike the

TPA. Rather, it states that a consumer is entitled to enjoy quiet

possession for so long as they are not in default under the contract.
Like the TPA, but unlike the SGA, this warranty applies to contracts
for the lease of goods as well as contracts for the sale of goods. The
terms implied by the Consumer Transactions Act cannot be excluded,
limited or modified by agreement (section 10).
New South Wales, Queensland, Tasmania and ACT (SGA)
The remaining jurisdictions rely on the SGA. The terms are
implied into contracts of sale unless a different intention is shown. The
warranty of quiet possession contains no exception in the case of

. disclosed charges. The warranty in relation to charges or encumbrances

also includes reference to 'in favour of a third party'. It would appear
to apply at the time the property passes, although again this is not made
explicit (unlike the TPA). The SGA terms relating to title, encumbrances
and quiet possession can be effectively excluded, as indicated by the
phrase 'unless the circumstances of the contract are such as to show a
different intention', as well as a separate provision which allows the
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terms to be 'negatived or varied by express agreement, or by the course
of dealing between the parties, or by usage, if the usage be such as to
bind both parties to the contract'.

3. SRR  RLLAERR AL - LR RIFE 7
24. B B ER RIS TS b oS TI0F 38 =
25 EE L ERHEBENCHABEREECIRENSE

LHRRIRELIET - R BRI E—S IR S RNET

BIE BRI <
268 ?%D:F%QZ%EEEE FEBREIE O IIAREN 2B <

23. Which of these terms should be treated as conditions, and
which should be treated as warranties?

24. Should the undertaking as to encumbrances attach at the
time the property passes, or the time the contract is made?

25. Should the supplier have a reasonable opportunity to remedy
a defective title before a buyer is entitled to rescind a contract
for breach of the undertakings as to title and encumbrances?

26. Does the undertaking as to quiet possession need to contain
an express proviso that the buyer is not in default?

| | 7. EEFEERIG 7. Due care and skill

74.() AR BRERHRB FHESNE —82Hh -
SERUERERRAISRIRT - REZERAMRE
ORI GIERGEM \BEEEEZ,.J(M%DE °

74. (1) Inevery contract for the supply by a corporation in the
course of a business of services to a consumer there is an implied
warranty that the services will be rendered with due care and

skill and that any materials supplied in connection with those
services will be reasonably fit for the purpose for which they are
supplied.
RBITRE Trade Practices Act

REATRERBRE » RABSOEPRUGIBRISETER
1T L{F(workmanship)BVITIZIE Y, - IABER BMRE 21
T REE RS URAFEREEBECGHITRRSE
108) - ZIFRE_BHERIRSIEFSHENRE » IRE

This provision of the TPA codifies the common law position that
workmanship should be performed with reasonable skill and care.
Breach of the implied warranty entitles the consumer to seek damages
for any loss incurred (discussed in more detail in Chapter 1 0). The
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second part of the provision, that materials are reasonably fit for their
purpose, is addressed in Chapter 2.

'Service' is defined very broadly in the TPA to include any rights,
benefits, privileges or facilities that are provided in trade or commerce.
Subsection 74(3) qualifies this definition in relation to the warranty of
due care and skill, by excluding services provided under a commercial
contract of transport or storage, and under a contract of insurance.

Departures from the TPA

While Western Australia and the Northern Territory mirror the
TPA provision, only two other jurisdictions - South Australia and
Victoria - include a similar due care and skill term. The main
inconsistencies are:

- whether the services need to be supplied in the course of a

business; )

- whether the term is a condition or a warranty;

- whether the supplier can limit liability;

* whether there are any exceptions; and

- how 'services' are defined. -

Implied terms of due care and skill - Main points of inconsistency

Relevant elements TPA/NVA/NT|SA| Vic

-condition X

-warranty X X
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-services supplied in the course of a business X
-supplier can limit liability* X X
-express exception for contracts of transport/ X

storage and insurance
-express exception for domestic building work X
-prescriptive definition of services' X| X

—
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PRREALTS TR
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*in limited circumstances, set out in section 68A of the TPA, discussed in
Chapter 9

Western Australia and the Northern Territory .

The Northern Territory Consumer Affairs and Fair Trading Act
1990 (section 66) and the Western Australian Fair Trading Act 1987
(section 40) replicate the TPA provision.

Victoria

- In Victoria, section 91 (a) of the Goods Act implies into a sale the
condition that the services will be rendered with due care and skill. As
this is a condition, a breach entities the consumer to treat the sale as
repudiated. It is not necessary for the sale to be in the course of a

“business. The Goods Act contains an equivalent provision to section

68A of the TPA, allowing a seller to limit liability in certain
circumstances.

Although the terms of due care and skill provision are very
similar to the TPA model, a different approach to the definition of
'services' results in variations in the scope of application of the
provision. While the TPA definition is broad, the Goods Act attributes
a very limited meaning to 'services':
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'services' means services by way of -
(a) the construction, maintenance, repair, treatment, processing,
cleaning or alteration of goods or fixtures on land;
(b) the alteration of the physical state of land; or
(c) the transportation of goods otherwise than for the purposes of
a business, trade, profession or occupation carried on or
engaged in by the person for whom the goods are transported.
South Australia
The implied warranty, contained in subsection 9(1) of the
Consumer Transactions Act, applies to contracts for the provision of
services, again not necessarily in the course of a business. The
definition of 'services' is again very prescriptive (although not as
narrow as Victoria), comprising a list of six paragraphs in section 2 of
the Act, as well as an additional twenty-five paragraphs in Schedule
1 of the Act. Although the paragraphs cover a wide range of services,
items such as legal or medical advice, and personal services such as
beauty treatment, are omitted. The various definitions of 'services' are
discussed in more detail in Chapter 13.

27. Should the term apply only when services are supplied in the
course of a business?

28. Should the term be a condition or a warranty? (see Chapter
10) |

29. Should the supplier be able to exclude or vary the term, or
limit liability for breach?

30. Should there be exceptions for certain types of contract e.g.
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8.

transport/storage, insurance, domestic building work?

Spare parts and repair facilities

74F. (1) Where:

(a) a corporation, in trade or commerce, supplies goods
(otherwise than by way of sale by auction) manufactured by
the corporation to a consumer; or

(b) a corporation, in trade or commerce, supplies goods
manufactured by the corporation to another person who
acquires the goods for re-supply and a person (whether or not
the person who acquired the goods from the corporation)
supplies the goods (otherwise than by way of sale by auction)
fo a consumer,

and:

(c) at a time (in this section referred to as the 'relevant time') after
the acquisition of the goods by the consumer:

(i) the goods require to be repaired but facilities for their
repair are not reasonably available to the consumer or a
person who acquires the goods from, or derives title to the
gobds through or under, the consumer; or

(ii)a part is required for the goods but the part is not
reasonably available to the consumer or a person who
acquires the goods from, or derives title to the goods
through or under, the consumer;

(d) the corporation acted unreasonably in failing to ensure that
facilities for the repair of the goods were, or that the part was,
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reasonably available to the consumer or that other person at
the relevant time; and

(e) the consumer or that other person suffers loss or damage by
reason of the failure of the corporation to ensure that facilities
for the repair of the goods were, or that the part was,

.reasonably available to the consumer or that other person at
the relevant time.

the corporation is liable to compensate the consumer or that
other person for the loss or damage and the consumer or that
other person may recover the amount of the compensation
by action against the corporation in a court of competent
jurisdiction.

(2) Subsection (1) does not apply where the corporation
took reasonable action to ensure that the consumer acquiring
the goods would be given notice at or before the time when
he or she acquired the goods that:

(a) the corporation did not promise that facilities for the repair
of the goods, or that parts for the goods, would be available;
or

(b) the corporation did not promise that facilities for the repair
of the goods, or that parts for the goods, would be available
after a specified period, being a period that eXpired

before the relevant time.

Trade Practices Act
Section 74F of the TPA requires manufacturers to take reasonable
efforts to ensure spare parts and repair facilities for their goods are
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reasonably available to consumers. Should a consumer or other
person suffer loss or damage due to the failure of the manufacturer to
make spare parts and repair facilities reasonably available, then the
manufacturer is liable to compensate for the loss or damage caused. In
determining whether the manufacturer has acted unreasonably, the
court will have particular regard to circumstances beyond the control
of the manufacturer which prevented the spare parts or repair facilities
being available.

The statutéry obligation does not apply where the manufacturer
takes reasonable action to ensure the consumer is given notice that
spare parts or repair facilities will not be available, either for a
specified time, or at all.

Departures from the TPA

A similar provision is found in only three other jurisdictions: the
Northern Territory, South Australia and the ACT. While the Northern
Territory mirrors the TPA model, there are several differences in the
other jurisdictions:

- the requirement of providing repair or service facilities;

* the goods should be of a kind likely to require repair or

maintenance. No such threshold issue arises in the TPA;

- the efforts the manufacturer must take to comply with the

obligation; and

- the circumstances in which the manufacturer will not be liable.
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Statutory guarantee of provision of spare parts and repair facilities -
Main points of inconsistency

Relevant elements TPA/NT|SA|ACT
-obligation of provision of spare parts X X| X
-obligation of provision of repair/service facilities X X
-goods must be 'of a kind likely to require repair/ X| X
maintenance’'
-must be 'reasonably available' X
-must be available for a 'reasonable period' X| X
-manufacturer must have 'acted unreasonably' X

(circumstances beyond control of manufacturer
relevant in determining)

18 [RE | RE

At 7508
190 HEEEBERNATE R EETERERIRZZ(TH
ESE TAF FRLER T EBA » 2RRRBTREE6BAIF  £9
E °
Eap:] _
1974 R EBRR EEROERERTUAEERIS IR #HE
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-no guarantee for spare parts where manufacturer X| X
could not have reasonably foreseen unavailability

-not reasonably foreseeable may include industrial X
stoppage

-expressly excludes auction sales X |X*

* refers to sales 'by retail’

Northern Territory
Section 77 of the Consumer Affairs and Fair Trading Act 1990
literally mirrors section 74F of the TPA.

South Australia
The Manufacturers Warranties Act 1974 requires the
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manufacturer to warrant that spare parts will be available for a
reasonable period after the date of manufacture, in the case of goods

.of a kind likely to require repair or maintenance. Unlike the TPA, no

reference is made to the provision of repair facilities. The warranty is
also narrower because it only applies to goods of a kind likely to
require repair or maintenance. Rather than being made 'reasonably
available’, the spare parts need only be available 'for a reasonable
period after the date of manufacture’'.

The manufacturer will not be made liable under this warranty
where the unavailability of spare parts could not be reasonably
foreseen by the manufacturer. The manufacturer can also exclude
liability where reasonable steps are taken to notify the retail purchaser
that no undertaking with regard to spare parts is given. As with the
TPA, the rights attach both to consumers and those who derive title
through the consumer, and lie against the manufacturer, or the importer
of the goods where the manufacturer does not have a place of business
in Australia.

ACT

The Law Reform (Manufacturers Warranties) Act 1977 contains
a statutory warranty that spare parts and repair facilities will be
available for a reasonable period after the date of manufacture, where
the goods are of a kind that are likely to require repair or maintenance.
The manufacturer will not be liable under the spare parts warranty
where the unavailability was not reasonably foreseeable, which may
include industrial stoppage. This qualification does not apply to the
warranty as to repair facilities. The manufacturer is also not liable
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where reasonable steps are taken to notify the consumer that no
undertaking with regard to the provision of spare parts or repair
facilities is given, either at all or only in relation to specified parts or
repairs or for a 'specified period of time. Liability cannot otherwise be
limited or excluded. The rights lie against both manufacturers and
importers (when the manufacturer has no place of business in Australia),
and are available to both consumers and persons who derive title from
consumers.

31. Should there be a provision which requires manufacturers to
take reasonable efforts to ensure spare parts and repair
facilities are reasonably available?

32. Should the provision only apply in the case of goods of a kind
likely to require repair or maintenance?

33. In what circumstances should the manufacturer be able to
avoid liability?

Index

Part Il - Application Issues

9. Contracting out

68. (1) Any term of a contract (including a term that is not set out

in the contract but is incorporated in the contract by another term

of the contract) that purports to exclude, restrict or modify or has
/ the effect of excluding, restricting or modifying:
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(a) the application of all or any of the provisions of this Division;

(b) the exercise of a right conferred by such a provision;

(c) any liability of the corporation for breach of a condition or
warranty implied by such a provision; or

(d) the application of section 75A;

is void.

(2) A term of a contract shall not be taken to exclude, restrict or
modify the application of a provision of this Division or the
application/ of section 75A unless the term does so expressly
or is inconsistent with that provision or section. -

The ability of the supplier to 'contract out' of implied terms
constitutes one of the major differences among jurisdictions. The term
contract out' is used in this context to encompass excluding, restricting
or modifying the implied terms, or limiting liability for breach of the
terms.

Trade Practices Act

The TPA prohibits the use of terms which exclude, restrict or
modify the implied terms and statutory guarantees of Part V Divisions
2 and 2A, or terms which exclude, restrict or modify liability for
breach of those provisions. Apart from such a provision being
rendered void, it is an offence to make a false or misleading
representation concerning the existence, exclusion or effect of any
condition, warranty, guarantee, right or remedy (section 53(g)).

Section 68A creates one exception to section 68, allowing a
corporation to limit liability to the cost of repair or replacement of
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goods or re-supply of services, in cases where the goods or services are
not of a kind ordinarily acquired for personal, domestic or household
use, and it is not unfair or unreasonable to rely on such a limitation.
This amendment was made to the TPA in 1977, after the Government
concluded that in commercial dealings in commercial goods or services,
it is reasonable to allow parties to a contract to negotiate their own
arrangements regarding liability for consequential damages flowing
from a breach of the contract. This exception does not apply to the
implied undertakings as to title, encumbrances and quiet possession,
as the Government maintained that suppliers of goods should stand
behind the title of those goods in their dealings with businesses as well
as the public.

Departures from the TPA

* some jhrisdictions allow a supplier to exclude, restrict or
modify the terms; .

+ some jurisdictions allow a supplier to limit liability for breach
of the terms in any circumstances; and

* some jurisdictions have special rules excluding the operation
of, or limiting liability for, certain terms e.g. the merchantability
of second hand goods, or terms relating to title, encumbrances
or quiet possession.

The following table summarises the main differences in

contracting out of implied conditions and warranties:
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consistent with the TPA in respect of contracting out. However, as
noted in Part 11, Western Australia and Victoria do not mirror Part V
Division 2A of the TPA.

Queensland and Tasmania (SGA)
Atthe other end of the scale, the SGA allows a great deal of scope
to contract out of implied obligations:

Where any right duty or liability would arise under a
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contract of sale by implication of law it may be negatived
or varied by express agreement or by the course of dealing
between the parties or by usage if the usage be such as to
bind both parties to the contract.

This provision allows the use of exclusion clauses by which a
seller can either exclude liability altogether under the implied terms,
or limit liability to an expressly agreed amount. The common law has
refined this proposition so that a seller cannot escape liability for
breach of a 'fundamental' term of the contract (for instance where a

- seller supplies goods which do not comply with their contractual

description). The intention to contract out of the implied terms can -
also be inferred from the course of dealing between the parties or usage
(a uniformity of conduct of persons with regard to the same act or
matter). While other jurisdictions have additional legislation which
supplements the SGA, Queensland, Tasmania and the ACT continue
to rely on the SGA as the main source of implied terms in contracts not
covered by the TPA.
South Australia

The Consumer Transactions Act 1972 prohibits the exclusion,
limitation or modification of conditions and warranties (which resemble
Part V Division 2 of the TPA) implied by that Act. It is arguably
unclear whether an agreement to limit the liability of the supplier for
a breach of one of the conditions or warranties is also prohibited. This
may be a fine distinction to draw, but it should be noted that other
jurisdictions appear to expressly differentiate between limiting the
operation of the terms, and limiting liability for breach of the terms. It
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is worth considering whether the fact the South Australian Act does
not refer to liability has any significant legal consequences. The South
Australian Office of Consumer and Business Affairs interprets the Act
as 'preventing suppliers for all practical purposes from limiting their
liability in a manner broadly comparable to other jurisdictions'.

In relation to manufacturers' statutory guarantees, the
Manufacturers Warranties Act 1974 prohibits a manufacturer from
excluding or limiting liability under an express or statutory warranty.
An exception is created in relation to the guarantee of spare parts,
where the manufacturer takes reasonable steps to notify the purchaser
that no undertaking is given with respect to the provision of spare parts
(the TPA provision, introduced in 1977, reflects this).

New South Wales

Part 8 of fhc Sale of Goods Act 1923 provides that the conditions
and warranties implied by the Act cannot be excluded or restricted in
a 'consumer’ sale, nor may the seller limit liability for breach of an
implied term. Any term of a consumer sale contract which purports to
do this will be considered void. There are two exceptions:

* terms relating to title, encumbrances and quiet possession can

be excluded or restricted, or liability for breach limited (the
TPA expressly prohibits any attempt to limit liability for
breach of these terms); and

- where the goods are second-hand, the liability of the seller for

breach of the merchantable quality condition can be limited to
the amount of the cash price of the goods.
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Victoria

Part IV of the Goods Act 1958 (Vic) provides that a term which
purports to exclude, restrict or modify the implied terms, or the
liability of the seller for breach of the terms, is void. A seller will be
subject to penalty if such a provision is included in the contract
(section 96). Like the TPA, liability for breach can be limited in the
case of goods or services not of a kind ordinarily acquired for personal,
domestic or household use. Liability can be limited to the cost of repair -
or replacement of goods, or the cost of re-supplying the services,
provided it is not unfair or unreasonable to do so (and not in relation
to the undertakings as to title, encumbrances and quiet possession).

ACT

Although the ACT relies on the SGA for the basic implied
conditions and warranties (and the seller's ability to exclude or limit
the terms is therefore very broad), the Law Reform (Manufacturers
Warranties) Act 1977 extends the scheme to manufacturers. Like the
South Australian legislation and the TPA, a manufacturer cannot
exclude or limit liability under an express or statutory warranty. The
exception is in relation to the warranty Of spare parts and repair
facilities, where the manufacturer can escape liability when reasonable
steps are taken to notify the purchaser that no undertaking is given.

34. Should a supplier be able to exclude, restrict or modify any
or all of the implied terms? If so, in what circumstances?

35. Should a supplier be able to limit liability for breach of any
or all of the implied terms? If so, in what circumstances?
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10. Remedies

The remedies available to buyers of goods and services depend
on 2 number of factors, including the legislation which applies to the
particular transaction; whether the transaction involves goods or
services; whether the buyer has 'aébepted’ the goods; and whether the
action is against a supplier for breach of an implied condition or
warranty, or against a manufacturer for breach of a statutory guarantee.

Trade Practices Act

The TPA (Part V Division 2) implies terms into contracts with
suppliers. When these terms are breached, rights in contract law arise.
The remedy available to the consumer will depend on whether a
‘warranty' or 'condition' has been breazhed, a distinction which reflects
the common law. Breach of a warranty (an agreement collateral to the
main purpose of the contract) gives rise to a claim for damages, but not
aright to rescind the contract. Breach of a condition (a fundamental
term of the contract) allows the buyer to rescind the contract and claim
damages. As the implied terms relating to the supply of services are
warranties, the right of rescission will not arise in relation to contracts
for services.

The significance of rescinding a contract is that the buyer can be
returned to the position he or she was in prior to the contract (and
therefore may be entitled to a refund of the purchase price), in addition
to claiming damages for any loss suffered as a result of the breach.

A statutory right of rescission is provided by section 75A of the
TPA, which is of particular importance in cases where the property in
the goods has already passed to the consumer (see the Contrésting SGA
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position discussed below). The consumer may exercise the right of
rescission by:

* giving the supplier notice in writing of the particulars of the
breach; or

* returning the goods to the supplier with particulars of the
breach (oral or written).

The rescission is ineffective if:

- the notice is not served or the goods are not returned within a
reasonable time after the consumer has a reasonable opportunity
of inspecting them;

- in the case of rescission served by notice, after the goods are
delivered but before the notice is served, the goods are disposed
of, lost, destroyed, rendered unmerchantable or damaged by
abnormal use; or

* in the case of rescission by return of the goods, while the goods
are in the possession of the consumer, the goods become
unmerchantable or are damaged by abnormal use.

In relation to breaches of the manufacturers' guarantees (Part V

- Division 2A), consumers have a statutory right to compensation for

loss or damage suffered. Any action must be commenced within three
years of the date on which the consumer or successor in title became
aware, or ought reasonably to have become aware, of the problem.
The action cannot be commenced more than ten years after the date of
first supply of the goods.

Departures from the TPA
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All State and Territory legislation reflects the condition/warranty
distinction. However, there are a number of areas of inconsistency:
* some jurisdictions have no statutory right of rescission, which
in some circumstances limits the remedies available to
consumers; and
* as noted in Part II of the Report, some jurisdictions treat
implied terms as conditions where others treat the same terms
as warranties. For instance, the Victorian conditions implied
in contracts for services raise the question of how contracts are
to be rescinded ab initio after services have been provided.

Western Australia and Northern Territory

The statutory right of rescission is reproduced in Western Australia
(Falr Trading Act 1987, section 41) and the Northern Territory
(Consumer Affairs and Fair Trading Act 1990, section 67). In relation
to breaches of manufacturers' guarantees, the Northern Territory
mirrors the TPA's statutory right to compensation for loss or damage
suffered.

Queensland and Tasmania (SGA)

At the other end of the scale, the SGA contains no statutory right
of rescission. Once a buyer has accepted goods or property in the
goods has passed to the buyer, any breach of a condition can only be
treated as a breach of warranty. The buyer is therefore unable to reject
the goods and treat the contract as repudiated, and must claim damages
for breach of warranty, measured in terms of the loss resulting from the
breach.

-491-



NEEHBBREER)

BeHEAEBEOEERT » ESRERESDHR -

- BRISAESBSBERERRRECEYE - Ao
RAMES 3B -

- BTIIBREER - BIORERESER -
- EEPBBNESEDESES
- BDYBRRRAESEETHES 278 : o

- BEOREBGE—SEFS - BERNSHSEIDRES,
B368 °
SPEEFFRZEES E(The Swanson Committee) ZERIALZSITA
%%HAﬁX%wﬁmﬁ%EmﬁmZWE o B T5A IR T
BEETECIERENRERATRRRN  BRESaEss
ERESOHESNEHDESER -

¥ﬁl‘-‘§jlﬂmﬁﬁ |
1923 TSRS EE DR BSEBEATHES
IREACHE » BElS S RIA S AR IS El
REEERED - HRBEREINE  FEEESREEDS
TR R 68 2RI R T S E A UL BRI R0 & -
SELRETSEAR B TR BT T 2 BB RAR SRS » BN
EBRBCEE M BREGS - (5 64 F5(5)H)

-492-

BN—NNCENREESREESE _NREVRS

The SGA clarifies the circumstances in which a buyer is deemed
to have accepted goods:

* the buyer will not be deemed to have accepted goods unless
and until they have had a reasonable opportunity of examining
the goods after delivery; and

- the buyer is deemed to have accepted goods when:

- the buyer intimates acceptance to the seller:

+ the buyer does any act in relation to them which is inconsistent
with the ownership of the seller; or

- the buyer retains the goods for a reasonable time without
intimating rejection to the seller.

The Swanson Committee recommended the introduction of
section 75A of the TPA to overcome the problems created by the SGA.
It gives a consumer the right to rescind the contract once the consumer
has had a reasonable opportunity to examine the goods, regardless of
whether the property in the goods has passed or the consumer has
accepted the goods.

New South Wales

Although Part 8 of the Sale of Goods Act 1923 expands the scope
of the SGA in relation to consumer sales, it does not alter the remedy
provisions of the SGA (i.e. there is 1o statutory right of rescission). In
relation to manufacturers' 11ab111ty, the court has a discretion to order
a manufacturer to remedy a defect on unmerchantable goods, or to pay
an amount equal to the cost of remedying the defect. These remedies
are narrow when compared to the right to compensation conferred by
the TPA, although the court may also make such ancillary orders as the
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court deems appropriate (subsection 64(5)).
Victoria

Part IV of the Goods Act 1958 creates a statutory right of
rescission, and prescribes a procedure for rescission and its
consequences. The main factor affecting a buyer’s right to rescind a
sale of goods is acceptance of the goods. Like the SGA, once a buyer
has accepted the goods, any breach of a condition can only be treated
as a breach of warranty, and not a ground for rescinding the contract.
The provisions of the SGA which deem a buyer to have accepted goods
(outlined above) apply here. In addition, a buyer will not be deemed
to have accepted goods by reason only that he or she retained the goods
for a reasonable time or did not inform the seller of rejection within a
reasonable period, where:

- the goods are defective at the time of delivery;

- the defect becomes apparent within a reasonable period after

delivery; and

- the buyer has not done anything to prevent the goods being

returned to the seller in substantially the same state they were
in when delivered to the buyer.

This additional provision basically gives the buyer a reasonable
period after delivery to determine whether the goods are defective, and
a further period to return the goods or inform the seller of an intention
to reject the goods. The rules relating to acceptance are therefore less
strict than under the SGA.

The buyer may be liable to the seller for certain loss or damage
caused to the goods (paragraph 101 (1)(d)), and may also be liable to
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pay the seller the fair value of the use of the goods (paragraph 101
(1)(g)). Subsection 101 (2) provides for cases where the seller cannot
be located.

South Australia

The Consumer Transactions Act 1972 provides a statutory right
of rescission. A consumer may rescind a contract for breach of a
condition implied by the Act within a reasonable time (which is stated
to be no more than 7 days after delivery). Rescission is to be performed
by written notice to the supplier.

A purported rescission is said to be void where:

* the goods are not returned to the supplier within a reasonable

time after rescission;

* the goods have been rendered unmerchantable or damaged by

abnormal use after delivery to the consumer; or .

* the court declares rescission to be an inappropriate remedy (on

the application of the supplier).

In relation to manufacturers' obligations, the Manufacturers
Warranties Act 1974 confers on consumers the right to recover
damages from a manufacturer for breach of the statutory warranties.

ACT

The provisions of the SGA outlined above apply to the ACT in
relation to a supplier's liability for breach of the implied terms. In
relation to manufacturers' liability, the Law Reform (Manufacturers
Warranties) Act 1977 gives consumers the right to recover damages,
which is said to be the same as an action for breach of warranty under
a contract.
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36. Should jurisdictions be consistent in their treatment of
implied terms as conditions or warranties?

37. Should post-sale consumer protection legislation include a
statutory right of rescission?

11. Consumers

As found in the First Report of the audit (at p.12 ff), variations
in fundamental concepts such as the definition of 'consumer' create
one of the most significant challenges in achieving uniformity. While
the First Report focussed on the TPA and the various Fair Trading Acts
of the States and Territories, a review of the SGA and additional post-
sale consumer protection legislation reveals similar inconsistencies in
the definition of 'consumer".

Consumers - Main points of inconsistency*

Relevant elements TPA/ViclWA | NT INSW| SA |ACT
Value of goods/services X X Xe | X

(e.g. $40 000)

Nature of goods/services X X X| X [X#* X
(e.g. domestic) _

Purpose of acquisition X X XX X
(e.g. re-supply)

Person acquiring (e.g. in course X X X| X | X|X

of business)***

* NT and SA divisions reflect different definitions of 'consumer' in
manufacturers' guarantees provisions
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** goods excluded are antiques (other than furniture) or art

*4* this broad category covers any jurisdiction which defines consuimer in
terms of the person acquiring the goods or services e. g.NT & SA require
the person to acquire goods or services from a supplier, while NSW
excludes purchases by persons in the course of a business.

TPA and Victoria

The TPA and Victorian Goods Act 1958 define 'consumer' by
reference to the value and nature of the goods and services. A person
is a 'consumer’ if'the goods or services are of a kind ordinarily acquired
for personal, domestic or household use or consumption, or are less
than $40 000 in value (TPA) or $20 000 in value (Victoria). The
definitions also take into account the purpose for which goods are
acquired (e.g. goods acquired for the purpose of re-supply,
transformation, or repairing other goods or fixtures on land are
excluded).

In relation to Part V Division 2A, it would appear that the
definition of 'consumer' is limited by paragraph 74(2)(a), which states
that a reference in the Division to 'goods' shall, unless the contrary
intention appears, be read as a reference to 'goods of a kind ordinarily
acquired for personal, domestic or household use or consumption'.

Western Australia and Northern Territory

In Western Australia the Fair Trading Act 1987, which reproduces
Part V Division 2 of the TPA, adds to the TPA definition by excluding
purchases of goods or services in the course of, or for the purpose of,
carrying on a business (by reference to the Consumer Affairs Act
1971).

-501-



NBHEEREE)

BMEILTSFEIAR A 3 RS TREPZBRMEFRIRSE » fb
P EES CEBANRSTREZRENE - L 1990FHE
ESNRAERSELTES [ HES DOHEERER RN
B2 > BRBERT BHE - JHiE - TR REREmEe
RE—RRE > AEENRSEREH - IREENRERMNER
RNTMEENEENEEBRIRB A - TREBREB2IE
o HBEEERSRULRE - BHII—FET - BEcEas
HREBA - REIRERIE -

i

® 19REHBEER S ARHES RN ERRH BRMD KM
BxeoR5 BRI IERRBEEDETCEERS I
LR S TREAE - MEHERRERZIDE - CHEHHRE
MNEBIONESTIIN - TS - HIERENESHRE « B9
SIREC 2  HBSEEINEBBREDETCRS « TS
BRANGERERN NEMEHENBEEWHRE
. o

EI9AEREB/RRET  HEESREQOUFZESIER
FBBE—BETZEEDZA °

S RE
0 R RS\ DN E R A B E— RAB

-502-

T SRR

5iﬂ'l'l—hhtﬁﬁﬁiﬁﬁﬁﬁgéiigﬁimﬁéﬁﬁ%

52

The Northern Territory also departs from the TPA's de
consumer despite reproducing the TPA's implied conditions and
warranties. A consumer under the Consumer Affairs and Fajr Trading
Act 1990 is a person who acquires goods or services from a supplier,
excluding those acquired for the purpose of re-supply, or using up or
transforming in the course of a business, or in connection with a
process of manufacture or production, or the repair or treatment of
other goods or fixtures on land. The definition for the purposes of the
manufacturers" guafantees qualifies the above by requiring that the
goods are of a kind ordinarily acquired for personal, domestic or
household use.

- South Australia .

The Consumer Transactions Act 1972 defines 'consumer’
contracts as those involving consideration of less that S40 000 and,
unlike the TPA, excludes all transactions entered into by a person in

finition of

the course of business. Unlike other post-sale legislation, it expressly
excludes bodies corporate from the definition of 'consumer'. It also
excludes sales by auction; sale or lease of goods by tender; contracts
for goods the buyer 'trades' in; transactions entered into by a consumer
in the course of a trade or business; contracts for the occupation of
land, and the sale or lease of antiques (other than furniture) or art.
Under the Manufacturers Warranties Act 1974, a 'consumer' is
any person, who purchases by retail, goods not normally offered for
retail sale above $10 000.
New South Wales
Part 8 of the Sale of Goods Act 1923 defines consumer sales as
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those involving the sale of goods of a king commonly bought for
private use or consumption, and not acquired by a person in the course
of a business (the seller must sell the goods in the course of a business).
As with some other jurisdictions, it specifically excludes auction
sales.

Queensland, Tasmania (SGA) .

These jurisdictions rely on the SGA, which contains no definition
of consumer as the SGA terms apply broadly to contracts between
buyers and sellérs for the sale of goods.

ACT ,

The Law Reform (Manufacturers Warranties) Act 1977 defines
consumers as persons who purchases goods of a kind ordinarily
purchased for private use or consumption, and where the goods are not
purchased for the purpose of re-sale.

38. Should ‘consumer" be defined consistently for the purposes
of post-sale consumer protection ? If so, isthere a preferable
model to follow?

12. Sellers, suppliers and manufacturers

The previous chapter highlighted some inconsistencies in the
definition of the fundamental concept of ‘consumers’. An examination
of how other parties to the transaction - sellers, suppliers and
manufacturers - are defined also reveals a degree of inconsistency. A
brief overview follows.

Trade Practices Act
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- The TPA's implied conditions and warranties of Part V Division

2 are enforceable against suppliers, the meaning of which can be

derived broadly from sections 4 and 4C. In relation to goods, 'supply’

includes sale, exchange, lease, hire or hire-purchase, In relation to
services, it includes provide, grant or confer.

The statutory guarantees of Part V Division 2A apply to

manufacturers, which are described in section 74A. 'Manufactured'

includes grown, extracted, produced, processed and assembled. Apart
from a corporation actually manufacturing goods, a corporation will
be deemed a manufacturer in a variety of circumstances, including
where it holds itself out to the public as the manufacturer, or where it
imports the goods and the actual manufacturer has no place of business
in Australia. As with Division 2, the application of the manufacturers'
guarantees provisions relies on an act of ‘supply’.

The TPA's implied terms and statutory guarantees do not apply
to sale by auction, with the exception of the terms relating to title,
encumbrances and quiet possession.

Western Australia and Northern Territory

The Western Australian Fair Trading Act 1987 definition of
supply resembles the broad TPA version. It also expressly includes
‘donate for promotional purposes'. Although the TPA does not refer
to supply by donation, it is likely to be included (see for instance
Davies J in Clarke v New Concept Import Services Pty Ltd (1981)
ATPR 40-264).

The Northern Territory Consumer Affairs and Fair Trading Act
1990 mirrors the definitions of supplier and manufacturer found in the
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TPA.
Queensland and Tasmania (SGA)

The SGA applies to contracts of sale, whereby the seller transfers
or agrees to transfer the property in the goods to the buyer for money
consideration called the price. A seller is defined as a person who sells
or agrees to sell goods. The SGA would thus appear to be narrower in
scope than legislation which relies on the act of supply rather than sale
to imply terms into contracts.

Victoria 7

The definition of seller in Part IV of the Goods Act 1958 mirrors
the SGA, except that it also applies to sellers of services. This reflects
the wider application of Victoria's implied conditions and warranties.

The Victorian legislation also includes a definition of lessor in
Part IV, since the Part implies conditions in certain leases. In relation
to a lease of goods, lessor means the person who hires the goods to
another person under the lease.

New South Wales Part 8 of the Sale of Goods Act 1923 also
follows the SGA model by applying only to sale contracts 'whereby the
seller transfers or agrees to transfer the property in goods to the buyer
for a money consideration called the price'. In relation to manufacturers,
there is no définition, however, it is said to include an importer where
the actual manufacturer has no residence or place of business in
Australia. Like the TPA, the New South Wales provisions do not
apply to sales by auction.

South Australia
The Consumer Transactions Act 1972 has a detailed definition
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of supplier, which means a person caning on a business in the course
of which:

(a) the person enters into the consumer contract;

(b) negotiations leading to the formation of the consumer contract
are carried out whether or not the person owns or personally
supplies the goods or services subject to the contract; or

(c) the person sells the goods to another person with a view to that
other person entering into a consumer lease with a consumer
with whom the person (the vendor of the goods) has previously
conducted negotiations in relation to the goods.

The definition of 'consumer contract' encompasses contracts for
the hire or hire-purchase of goods, and contracts under which a person
'acquires by other means' the use or benefit of goods or services, which
could be quite broad in its interpretation. It expressly excludes sales
by auction.

Under the Manufacturers Warranties Act 1974, a manufacturer
is any person who manufactures or assembles goods; holds themselves
out to the public as the manufacturer of goods; causes their name to be
connected with the goods so that it is reasonable to infer that the person
is the manufacturer; or imports the goods where the manufacturer does
not have a place of business in Australia. Contracts for hire are also
included. The warranties only apply to sales 'by retail’, which is not
defined and may not include sales by auction.

ACT ,

The ACT Law Reform (Manufacturers Warranties) Act 1977

states that a manufacturer is:
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*aperson by whom, or on whose behalf, goods are manufactured
or assembled;

* aperson who holds himself or herself out to the public as the
manufacturer of goods;

*aperson who causes or permits his or her name to be connected
with the goods in a manner or form that leads reasonably to the
inference that he is the manufacturer of the goods; or

* an importer of the goods where the goods are imported into
Australia and the manufacturer does not have a place of
business in Australia. _

The application of the provisions depends on an act of 'sale’. This

includes hire purchase, as well as contracts for hire of more than six
months' duration. Auction sales would also appear to be included.

39. Should the implied terms and statutory guarantees apply to:
(1) leases of goods;
(ii) auction sales; or
(iii) gifts and donations?

| 13. Goods and services

Although the TPA and the various State and Territory legislation
have express exceptions to some of the implied terms and statutory
guarantees (e.g. architecture services under subsection 74(2) of the
TPA), there are many other implied exceptions which arise because of
restrictive definitions of terms such as 'goods' and 'services'.
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Goods

Trade Practices Act
The various definitions of 'goods', although not uniform, do not
appear to create significant inconsistencies in relation to the implied
conditions and warranties. The TPA adopts an inclusive definition:
‘goods’ includes -
(a) ships, aircraft and other vehicles;
(b)animals, including fish;
(c) minerals, trees and crops, whether on, under or attached to
land or not; and
(d) gas and electricity
Of course the qualifications discussed in Chapter 11 (e.g. goods
must be of a kind ordinarily acquired for personal, domestic or
household use) continue to apply.
Western Australia, Northern Territory and South Australia
This definition is followed in the Northern Territory (Consumer
Affairs and Fair Trading Act 1990), South Australia (Consumer
Transactions Act 1972), with the exception of paragraph (d); and
Western Australia (Fair Trading Act 1987) with the addition of one
paragraph: '(e) any component part of, or accessory to, goods'.
Other jurisdictions (SGA) ,
The SGA, including Part 8 of the New South Wales and Part IV
of the Victorian Acts, also adopts a broad definition:
'goods’ includes all chattels personal other than things in
action and money and also includes emblements, industrial
growing crops (SA, WA, Tas and ACT only), and things
attached to or forming part of the land, which are to be
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severed before sale or under the contract of sale.
These definitions of 'goods' are inclusive and do not contain

direct inconsistency. In relation to manufacturers' guarantees, the
ACT follows the SGA definition of goods in its Law Reform
(Manufacturers Warranties) Act 1977, while South Australia takes a
more divergent approach in its Manufacturers Warranties Act 1974.
There, goods are defined as 'goods manufactured for saie or disposal
by retail but does not include goods that are normally offered for sale
by retail at a genuine retail price in excess of ten thousand dollars'.
Unlike the other definitions, this approach defines goods by reference
to their price, and not their type. In practice, a consumer or their
successor in title who purchases a motor vehicle may have rights of
action against the manufacturer under the TPA, but not under the
South Australian legislation. Conversely, an office paper shredder
may fall within the definition of 'goods' under the South Australian
legislation, but not for the purposes of Division 2A of the TPA.

Services

Trade Practices Act
The definitions of 'services' present more scope for problems.
The TPA definition is again broad, and includes:
any rights (including rights in relation to, and interests in,
real or personal property), benefits, privileges or facilities
that are, or are to be, provided, granted or conferred in trade
Or commerce...
A number of different types of contract (e.g. banking) are given
as examples.
Western Australia and Northern Territory

—517~_



NEHBEREE)

LT3 PEE(1990 FHEBESEBRAEREH) S BIL—{F

& TOR(1987T FRERZFE) IR - BINEI T —@HF >

FREIISAAR B - WEM SRS 2GRS BEERE
HNENNBEREEILMN)

R F 58
HBERBERZEENRIERETA MR, - SLig
EABIURMIE— o L—HHERE RIS - SRS
RIEHIBRRIROE - BRAES NI MEE THTEST IR
¥1ES

AR5 ) IR TS TUR 2 ARTS

(EE ~ 58 - 1BHE - BIE - 1T - BRUNEERH T
HIEZEY) :

(b)cB T2 BIRARIR ¢ O

(©BHESE > BRMITANSIEE B - S5 Brs
B NSRRI AR -

SEMBEEPRERBN » AMIDAMSECREBEEN

SRS » IEEAIGEIRES - HBORE G FEmER) g

IRFS - TBESWHREN -

40.% 1 Eta | WEBRTEITERE - TANEERTEM
&8 7
41. LURSHRNTSERTESR “IRE 25TERmE <
3

-518-

BN NNCENBHBEIRE LS - R IRS

The Northern Territory (Consumer Affairs and Fair Trading Act
1990) follows this approach, as does Western Australia (Fair Trading
Act 1987) with an additional example of contracts for the provision of
gas, electricity, or any other form of energy (this is in addition to the
definition of 'goods' which includes gas and electricity).

South Australia and Victoria

The Consumer Transactions Act (SA) expressly prescribes
'services' for the purpose of that Act. These are mostly listed in
Schedule 1, which contains twenty-five paragraphs covering services
ranging from carpet cleaning to termite treatments. The Goods Act
(Vic) also contains an exclusive definition of 'services':

~ 'services' means services by way of -
(a) the construction, maintenance, repair treatment, processing,
cleaning or alteration of goods or fixtures on land;
(b) the alteration of the physical state of land; or
(c) the transportation of goods otherwise than for the purposes of
a business, trade, profession or occupation carried on or
engaged in by the person for whom the goods are transported.

This is the most limited of all definitions, and might exclude
services covered by the other legislation, such as storage services;
accommodation and travel services; advisory services (e.g. financial);
and tuition services.

40. What is the preferable approach to defining 'goods'? Do the
different definitions create problems?

41.Does a prescriptive approach to defining 'services' create
problems?

Index
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Attachment A

Scope of post-sale consumer protection

legislation

Trade Practices Act 1974

The TPA implies conditions and warranties where a corporation
supplies goods or services in the course of a business to a consumer,
otherwise than by auction. The Act is based on the corporations power
of the Commonwealth (Constitution s51 (xx)), as there is no specific
power which allows the Commonwealth to legislate in the area of
contracts for the supply of goods and services. The application of the
post-sale consumer protection provisions of the TPA also extends to
individuals where the trade or commerce takes place between Australia
and a place outside Australia; among the States and Territories; or
within a Territory.

A ‘consumer’ is a person who acquires goods or services of less
that $40 000 in value, or goods or services of a kind drdinarily acquired
for personal, domestic or household use or consumption, or a
commercial road vehicle. A person is not a consumer if they acquire
goods for the purpose of re-supply, using up or transforming, in trade
or commerce, in the process of production or manufacture or of
repairing or treating other goods or fixtures on land. The statutory
guarantees of Division 2A only apply to goods of a kind ordinarily
acquired for personal, domestic or household use or consumption.

-521-



NBHBEREE()

i DSEERE | A - AE - BRNSBIRSR
et (EREIHLE) o | |

(R RERSEE - BRELaE -

a. 0 RASFOEHOEH -

b, B BER

c. IBE » MAREY  AR2ATHC E - o THM=EE

kEF A
d. RATHNE

(R NEREE - SIETOEERNEEDMIR -

RUBTEN (BEFBENESESE) NG - HEYE

Mo »
BINFEIDERS B ERR S TREBEARAT

SEEOIRERTEE o W INFISEHL S TRIREIT A JTIEr A

) - BESERE [N BEBA - 68 BENAT -

1072 ERBERSE (FR)
BB TSNS TS FREBIIA [HEE ) 20D -
HERAPHRATEAUNZA -

. BENEAER RIS AR - S
RSB IURE 2 BASRIE «

FTRMORIEES -

-522-

BN NN CENAHBSRBEEE _NRTRS

‘Supply' includes supply (and re-supply) by way of sale, exchange,
lease, hire or hire-purchase. 'Goods' is not exhaustively defined, but
is said to include:

a. ships, aircraft and other vehicles;

b. animals, including fish;

c. minerals, trees and crops, whether on, under or attached to
land or not; and

d. gas and electricity.

'Services' is defined very broadly, and includes any rights
(including in relation to real or personal property), benefits, privileges
or facilities that are provided, granted or conferred in trade or commerce.

The legislation of the States and Territories is not affected by the
constitutional limitations which restrict the _operation of the TPA
predominantly to the activities of corporations. Asa result, State and
Territory legislation refers to 'persons' rather than 'corporations'.
Unless otherwise specified, 'persons' includes individuals, partnerships,
businesses and corporations..

Consumer Transactions Act 1972 (SA)

The CTA implies conditions and warranties into 'consumer"
contracts. These are contracts under which persons (other than bodies
corporate): R

+ purchase or hire goods, contract for the performance of services,

or otherwise acquire the use or benefit of goods or services;
and _ |

* the consideration paid is less than $40 000.
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Excluded are:

* sales by auction-,

* sale or lease of goods by tender:;

* contracts for goods the buyer 'trades’ in;

* transactions entered into by a consumer in the course of a trade

or business;

" contracts for the occupation of land; and

* the sale or lease of antiques (other than furniture) or art.

'Goods' aré-defined by reference to the Consumer Credit (SA)
Code, which reflects the TPA defmltlon with the exception of (d)
electricity and gas.

‘Services' are expressly prescribed in Schedule 1 of the Act, the
list ranging from termite treatment to carpet cleaning.

‘Sale’ or'supply’ are both used in the Act. The definition of
‘consumer contract' encompasses contracts for the purchase of goods
or services, contracts for the hire or hire-purchase of goods, and
contracts under which a person 'acquires by other means' the use or
benefit of goods or services.

Sale of Goods Act 1923 (NSM Part VIII

This Part of the SGA implies the conditions and warranties into
‘consumer" sales, which means a sale of goods by a seller in the course
of a business where the goods:

a. are of a kind commonly bought for private use or consumption;
and

b. are sold to a person who does not hold themselves out as
buying in the course of a business.
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A consumer sale also includes an agreement to sell. It does not
include sale by auction.

'Goods' is defined as including all chattels personal other than
things in action and money. It also includes emblements and things
attached to or forming part of the land which are agreed to be severed
before the sale or under the contract of sale.

A 'sale’ of goods involves a contract whereby the seller transfers
or agrees to transfer the property in the goods to the buyer for a money
consideration.

The manufacturers' liability provision (giving the court discretion
to add the manufacturer of goods as a party to proceedings) has the
same scope.

Goods Act 1958 (Vic) Part IV

Part IV of the GA applies to 'consumer' transactions, involving
contracts for the sale of goods and services of a kind ordinarily
acquired for personal, domestic or household use or consumption, or
of less than $20 000 in value. It also applies to leases of such goods,
and agreements to provide such goods and services. It does not apply
where goods are bought for the purpose of re-supply or transformation
in trade or commerce, or when services are to be provided to a third
person. '

'Goods' is defined as including all chattels personal and fixtures
severable from the realty other than things in action and money.

'Services' has a more expansive definition, meaning:

a. the construction, maintenance, repair, treatment, processing,
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cleaning or alteration of goods or fixtures on land;
b. the alteration of the physical state of land; or
c. the transportation of goods otherwise than for the purposes of
a business, trade, profession, or occupation carried on or
engaged in by the person for whom the goods are transported.
The terms are implied into both contracts for the sale of goods
(defined as for NSW), and contracts for the hiring of goods (leases).

Fair Trading Act 1987 (WA) Part

The scope of the FTA resembles that of the TPA, as it mirrors the
post-seie consumer protection provisions of Part V Division 2 of the
Commonwealth Act. The terms and conditions are implied in contracts
with consumers, which involve goods or services of less than $40 000
in value, or goods or services of a kind ordinarily acquired for
personal, domestic or household use. Goods must not be acquired for
the purpose of resupply or transformation, and goods or services must
not be purchased in the course of, or for the purpose of, carrying on a
business (Consumer Affairs Act 1971).

'‘Goods' follows the definition of the TPA, with an additional
paragraph:’

(e) any component part of, or accessory to, goods.

‘Services' also reproduces the TPA definition, but again adds a
paragraph which states that the definition includes any rights, benefits,
privileges or facilities that are to be provided, granted or conferred

(a) a contract for or in relation to -
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... (i) a contract for, or involving, the provision of gas or

electricity or the provision of any other form of energy |
The examples are‘.not intended to limit the generality of the definition.
'Supply' reflects the TPA definition, but also expressly includes:

(a) in relation to goods - ' ’

... (ii) exhibit, expose or have in p_ossession for the purpose of sale,
exchange, lease, hire or hire-puréhase or for any purpose of
advertisement, manufacture or trade.

(c) in relation to both goods and to services - donate for promotional
purposes.

Consumer Affairs and Fair Trading Act 1990 (NT) Part V

Although the Northern Territory's implied terms reflect those
found in the TPA, its definition of 'consumer’ is different. The
conditions and warranties will be implied where a person acquires
goods or services from a supplier, excluding goods acquired, or held
out as being acquired, for the purpose of:

re-supply

using up or transforming in the course of a business, or in
connection with a process of manufacture or production, or the
repair or treatment of other goods or of fixtures on land.

'Goods', 'services' and 'supply' are defined according to the TPA
definition. |

In relation to manufacturers' statutory guarantees, the scbpe of
the protections is limited by the fact that references to 'goods' are
limited to goods of a kind ordinarily acquired for personal, domestic
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or household use or consumption (reflects the TPA).

Sale of Goods Acts

The SGA implies terms into contracts for the sale of goods, which
are defined as ‘contracts whereby the seller transfers or agrees to
transfer the property in the goods to the buyer for a money
consideration called the price’. The implied terms are not limited to
consumer sales. The “seller’ is a person who sells or agrees to sell
goods, while the ‘buyer” is a person who buys or agrees to buy goods.
A contract of sale of goods involves the seller transferring or agreeing
to transfer the property in the goods to the buyer for a money
consideration.

‘Goods’ are defined broadly as including ail chattels personal
other than things in action and money. It includes emblements,
industrial growing crops (SA, WA, Tas and ACT only), and things
attached to or forming part of the land, which are to be severed before
sale or under the contract of sale.

Manufacturers Warranties Act 1974 (SA)

This Act is different in scope to the Consumer Transactions Act
1972 (SA). The statutory warranties will apply where a person
(including a body corporate) purchases manufactured goods by retail,
or derives title to the goods from such a person. ‘Manufactured goods’
are goods manufactured for retail sale , but not goods normally offered
for retail sale above $1 0 000. ‘Purchase’ or ‘sell” includes to take or
let out on hire. '
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Law Reform (Manufacturers Warranties) Act 1977 (ACT)

These statutory warranties may be relied on by persons who
purchase goods of a kind ordinarily purchased for'private use or
consumption and not resale, and persons who derive title from such a
person. The definition of 'goods' corresponds to the SGA, by including
all chattels personal, other than things in actionr and money. "Purchase’
or 'sell' indl_tide to take or let out on hire, but not for less than six
months. Hire p’lllrchase:is also i.n.cl'uded;'

Index ' ‘
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Attachment B

Summary of issues raised in the Report

1. Should the condition apply only where the goods are of a description
it is in the course of the supplier's business to supply? Oris it
sufficient that the goods are supplied in the course of a business?

2. Should the buyer's reliance on the skill or judgement of the supplier
be subject to a test of 'reasonableness'?

- 3. Should the supplier be able to exclude or vary the term, or limit

liability for breach?

4. Should the fitness for purpose term extend to services? Is it more
appropriate as a condition or warranty? What exceptions should
apply?

5. Should the fitness for purpose term extend to manufacturers? If so,
should it apply after goods have left the manufacturer's control?

6. Should 'merchantable quality' be defined in legislation?

7. To be considered merchantable, should goods be fit for all the
purposes for which they are ordinarily acquired, or is only one of
the purposes sufficient?

8. Should the term only apply where the supplier deals in goods of
that description? :

9. Should the buyer's subjective knowledge of defects be relevant?

10. Should the supplier's objective knowledge of defects be relevant?

11. Should the supplier be able to exclude or vary the ierm, or limit
liability for breach?

-537-



NEHBEREER()

12 BN RERAEDRIEMERES *
13, B RE RO R DEREE 7
14. AER BT RERARERBREPHEEG 7

5. T RS S B - SRR R B -

6. S S ST « (S - ESERRESCRM
BT E R

17, R S S AR SRR DI R

I8 SRS RSN 2R AT SRS

o, B R R AR T N 1R 7

20 HEE RS SR B N SRR B ¢

o S SRS 102 - BRTARRRES
NFFEL» ST {EE °

n BETBLHTH HEBEEAE"

neh LR R - PR RIRE ©

23. SEL{EE

24. IR B ENIRB RN BB BN RME THE

25 BRI ES R R O EN S ENREMEERN |
RSN ROEETHEE - SERSRRFTERIs

-538-

;!/JII-HJLJGEHE/%%%% ERE R Dﬁ&i

12. Should the merchantable quality term extend to services?

13. Should the merchantable quality term extend to Manufacturers?

14. Should the term apply only where goods are supplied in the course
of a business? 4

15. Should the supplier be able to exclude or vary the term, or limit
liability for breach?

16. Should the term extend to manufacturers? If so, should it apply to
circumstances beyond the manufacturer's control?

17. Should the term apply only where the goods are acquired in the

" course of a business? i

18. Should the term require the bulk, or all, of the goods to correspond
with the sample?

19. Should the buyers knowledge of latent defects be a relevant factor
in implying the term? ‘

20.Should the supplier be able to excludeé or vary the term, or limit
liability for breach?

21. Should the term extend to manufacturers? If so, should it apply
where the failure to comply is caused by a third party?

22.1s an implied term of correspondence with demonstration necessary
for services?

23. Which of these terms should be treated as conditions, and which
should be treated as warranties? -

24. Should the undertaking as to encumbrances attach at the time the
property passes, or the time the contract is made?

25. Should the supplier have a reasonable opportunity to remedy a
defective title before a buyer is entitled to rescind a contract for

-539-




IRAE
26. BRI RBZRERSRBEEHIRENCBE <

27. R R D E B BN B D ATR L IR
28. ZIFAERIEHHRE - (RE 10E)
29. BE O SHRNE B %R » FRFSER ZEIE <

30. B S LOARAL S 524 - PINEE = - {%B
2 EEEEFHNERE <

3. EOEREREBUSIECBNRENSIBESBAZSURN
1ZIB5RE

REEREET

32. RIFA RSB ERR YRR IR E 26

33.(EAREBR T » AiSHUREEIEE

34 (ATEBR DI BT
T BETBERT ©
3. SRS S RAELER TSR TR R « 5T

B> BETEERT ©
6. SEBHR TSR RS BB TH 5 °

SUE TR ZETMER 7 &

37 RREERREBIVLR SRS EEMRIFE <
38R IHEEERRECEN  THES | —ARDHBE—H

-540-

BM—NNTENREBERBEEE _URFIRS

breach of the undertakings as to title and encumbrances?

26. Does the undertaking as to quiet possession need to contain an
express proviso that the buyer is not in default?

27.Should the term apply only when services are supplied in the
course of a business?

28. Should the term be a condition or a warranty? (see Chapter 10)

29. Should the supplier be able to exclude or vary the term, or limit
liability for breach?

30. Should there be exceptions for certain types of contract e.g.
transport/storage, insurance, domestic building work?

31. Should there be a provision which requires manufacturers to take
reasonable efforts to ensure spare parts and repair facilities are
reasonably available?

32. Should the provision only apply in the case of goods of a kind likely
to require repair or maintenance?

33.1In what circumstances should the manufacturer be able to avoid
liability?

34. Should a supplier be able to exclude, restrict or inodify any or all
of the implied terms? If so, in what circumstances?

35. Should a supplier be able to limit liability for breach of any or all
of the implied terms? If so, in what circumstances?

36. Should jurisdictions be consistent in their treatment of implied
terms as conditions or warranties?

37. Should post-sale consumer protection legislation include a statutory
right of rescission?

38. Should 'consumer’ be defined consistently for the purposes of post-
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sale consumer protection ? If so, is there a preferable model to
follow?
39. Should the implied terms and statutory warranties apply to:
i. leases of goods;
ii. auction sales; or
iii. gifts and donations?
40. What is the preferable approac-h to defining 'goods'? Do the
different definitions create problems?
41.Does a prescfi‘ptive approach to defining 'services' create problems?

Please forward comments to:

The Director

Consumer Law Section

Department of Industry, Science and Tourism
GPO Box 9839

CANBERRA ACT 2601

by 28 November 1997
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