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761.
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B McDowell, The Misrepresentation Defense in Insurance: A Problem for Contract

Theory, 16 Connecticut Law Review 513, 518(1984).
2 para 4.186 of the Joint Consultation paper 2007.
3 para 5.107 of the Joint Consultation paper 2007.
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77 “consumer insurance contract” means a contract of insurance entered into by an

individual wholly or mainly for purposes unrelated to the individual’s trade, business
or profession;“consumer” means the individual who enters into a consumer
insurance contract, or proposes to do so;

“insurer” means the person who is, or would become, the other party to a consumer
insurance contract.

7® Disclosure and representations before contract or variation
(1) This section makes provision about disclosure and representations by a consumer
to an insurer before a consumer insurance contract is entered into or varied.
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(2) It is the duty of the consumer to take reasonable care not to make a
misrepresentation to the insurer.

(3) A failure by the consumer to comply with the insurer’s request to confirm or
amend particulars previously given is capable of being a misrepresentation for
the purposes of this Act (whether or not it could be apart from this subsection).

(4) The duty set out in subsection (2) replaces any duty relating to disclosure or
representations by a consumer to an insurer which existed in the same
circumstances before this Act applied.

(5) Accordingly—

(a) any rule of law to the effect that a consumer insurance contract is one of the
utmost good faith is modified to the extent required by the provisions of this
Act, and

(b) the application of section 17 of the Marine Insurance Act 1906 (contracts of
marine insurance are of utmost good faith), in relation to a contract of marine
insurance which is a consumer insurance contract, is subject to the provisions
of this Act.

® (1) Whether or not a consumer has taken reasonable care not to make a

misrepresentation is to be determined in the light of all the relevant circumstances.

(2) The following are examples of things which may need to be taken into account in
making a determination under subsection (1)—

(a) the type of consumer insurance policy in question, and its target market,

(b) any relevant explanatory material or publicity produced or authorized by the
insurer,

(c) how clear, and how specific, the insurer’s questions were,

(d) whether or not an agent was acting for the consumer.

(3) The standard of care required is that of a reasonable consumer: but this is subject
to subsections (4) and (5).

(4) If the insurer was, or ought to have been, aware of any particular characteristics
or circumstances of the actual consumer, those are to be taken into account.

(5) A misrepresentation made dishonestly is always to be taken as showing lack of
reasonable care.



22/ FFwEFAL (£2)

ﬁ"f{[ﬁk I/%E[ZﬁEEIFi'HT BV ERY . 2. BE ~ g I”FE[F%% R Pfi%% Jr[ R
3.l - ALY (RIRERL i~ S e bRl - L E ,ﬂj NZ B
o DDI’#«‘BEB,%*Z;?E' T
PSR R L) SR BLUR N R (L (Y R
ki:7\ ulbl Sy BQFWF' ’ﬂ{'?‘ﬁﬁj RN [?T)Ié o STYMIRPGR SRR e ;[/qf\hj 45[??
“’““ﬁ ”“ﬂyﬁ@°wwﬁﬁkﬂTﬁW*TW%m,wﬁwm%
AR [@{ HEAT o K= ik ,$z§ ﬁ I;H WryE Vﬁ—k?ﬁi}
(i Wiﬁ 4. Vﬁ“ i (S A £ 7 SR TS5 SR ) 5
P (S B

‘ tbfﬁ]ﬁ,\UZﬁﬁﬁ
BT 40 S LN IS ﬁ[ﬂff;‘jﬁ Y ESERRY

% (1) An insurer has a remedy against a consumer for a misrepresentation made by the
consumer before a consumer insurance contract was entered into or varied only
if—

(a) the consumer made the misrepresentation in breach of the duty set out in
section 2(2), and
(b) the insurer shows that without the misrepresentation, that insurer would not
have entered into the contract (or agreed to the variation) at all, or would
have done so only on different terms.
(2) A misrepresentation for which the insurer has a remedy against the consumer is
referred to in this Act as a “qualifying misrepresentation”.
(3) The only such remedies available are set out in Schedule 1.
' (1) For the purposes of this Act, a qualifying misrepresentation (see section 4(2)) is
either—
(a) deliberate or reckless, or
(b) careless.
(2) A qualifying misrepresentation is deliberate or reckless if the consumer—
(a) knew that it was untrue or misleading, or did not care whether or not it was
untrue or misleading, and
(b) knew that the matter to which the misrepresentation related was relevant to
the insurer, or did not care whether or not it was relevant to the insurer.
(3) A qualifying misrepresentation is careless if it is not deliberate or reckless.
(4) It is for the insurer to show that a qualifying misrepresentation was deliberate or
reckless.
(5) But it is to be presumed, unless the contrary is shown—
(a) that the consumer had the knowledge of a reasonable consumer, and
(b) that the consumer knew that a matter about which the insurer asked a clear
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% (1) This section applies to representations made by a consumer—
(a) in connection with a proposed consumer insurance contract, or
(b) in connection with a proposed variation to a consumer insurance contract.

(2) Such a representation is not capable of being converted into a warranty by means
of any provision of the consumer insurance contract (or of the terms of the
variation), or of any other contract (and whether by declaring the representation
to form the basis of the contract or otherwise).
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