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BRI R ¢

DIRECTIVE 2008/48/EC OF THE
EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 23 April 2008

on credit agreements for consumers and
repealing Council Directive 87/102/EEC

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE

EUROPEAN UNION,

Having regard to the Treaty establishing the European Community,

and in particular Article 95 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social

Committee ('),

Acting in accordance with the procedure laid down in Article 251 of

the Treaty (*),

Whereas:

(1) Council Directive 87/102/EEC of 22 December 1986 for the
approximation of the laws, regulations and administrative
provisions of the Member States concerning consumer credit (°)

(") 0JC234,30.9.2003, p. 1.

() Opinion of the European Parliament of 20 April 2004 (OJ C 104 E, 30.4.2004,
p. 233), Council common position of 20 September 2007 (OJ C 270 E,
13.11.2007, p. 1) and Position of the European Parliament of 16 January 2008
(not yet published in the Official Journal). Council Decision of 7 April 2008.

() OJL42,12.2.1987, p. 48. Directive as last amended by Directive 98/7/EC of
the European Parliament and of the Council (OJ L 101, 1.4.1998, p. 17).
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BRI R ¢

lays down rules at Community level concerning consumer credit
agreements.

(2) In 1995, the Commission presented a report on the operation of
Directive 87/102/EEC and undertook a broad consultation of the
interested parties. In 1997, the Commission presented a summary
report of reactions to the 1995 report. A second report was
produced in 1996 on the operation of Directive 87/102/EEC.

(3) Those reports and consultations revealed substantial differences
between the laws of the various Member States in the field of
credit for natural persons in general and consumer credit in
particular. An analysis of the national laws transposing Directive
87/102/EEC shows that Member States use a variety of consumer
protection mechanisms, in addition to Directive 87/102/EEC,
on account of differences in the legal or economic situation at
national level.

(4) The de facto and de jure situation resulting from those national
differences in some cases leads to distortions of competition
among creditors in the Community and creates obstacles to the
internal market where Member States have adopted different
mandatory provisions more stringent than those provided for in
Directive 87/102/EEC. It restricts consumers' ability to make
direct use of the gradually increasing availability of cross-
border credit. Those distortions and restrictions may in turn have
consequences in terms of the demand for goods and services.

(5) In recent years the types of credit offered to and used by
consumers have evolved considerably. New credit instruments
have appeared, and their use continues to develop. It is therefore
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BRI P ¢

necessary to amend existing provisions and to extend their scope,
where appropriate.

(6) In accordance with the Treaty, the internal market comprises an
area without internal frontiers in which the free movement of
goods and services and freedom of establishment are ensured.
The development of a more transparent and efficient credit
market within the area without internal frontiers is vital in order
to promote the development of cross-border activities.

(7) In order to facilitate the emergence of a well-functioning internal
market in consumer credit, it is necessary to make provision for a
harmonised Community framework in a number of core areas. In
view of the continuously developing market in consumer credit
and the increasing mobility of European citizens, forward-looking
Community legislation which is able to adapt to future forms of
credit and which allows Member States the appropriate degree
of flexibility in their implementation should help to establish a
modern body of law on consumer credit.

(8) It is important that the market should offer a sufficient degree
of consumer protection to ensure consumer confidence. Thus, it
should be possible for the free movement of credit offers to take
place under optimum conditions for both those who offer credit
and those who require it, with due regard to specific situations in
the individual Member States.

(9) Full harmonisation is necessary in order to ensure that all
consumers in the Community enjoy a high and equivalent level
of protection of their interests and to create a genuine internal
market. Member States should therefore not be allowed to
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BRI P ¢

maintain or introduce national provisions other than those laid
down in this Directive. However, such restriction should only
apply where there are provisions harmonised in this Directive.
Where no such harmonised provisions exist, Member States
should remain free to maintain or introduce national legislation.
Accordingly, Member States may, for instance, maintain or
introduce national provisions on joint and several liability of the
seller or the service provider and the creditor. Another example
of this possibility for Member States could be the maintenance
or introduction of national provisions on the cancellation of
a contract for the sale of goods or supply of services if the
consumer exercises his right of withdrawal from the credit
agreement. In this respect Member States, in the case of open-
end credit agreements, should be allowed to fix a minimum
period needing to elapse between the time when the creditor
asks for reimbursement and the day on which the credit has to be
reimbursed.
(10) The definitions contained in this Directive determine the
scope of harmonisation. The obligation on Member States to
implement the provisions of this Directive should therefore be
limited to its scope as determined by those definitions. However,
this Directive should be without prejudice to the application
by Member States, in accordance with Community law, of the
provisions of this Directive to areas not covered by its scope.
A Member State could thereby maintain or introduce national
legislation corresponding to the provisions of this Directive or
certain of its provisions on credit agreements outside the scope
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BRI P ¢

of this Directive, for instance on credit agreements involving
amounts less than EUR 200 or more than EUR 75 000.
Furthermore, Member States could also apply the provisions
of this Directive to linked credit which does not fall within
the definition of a linked credit agreement as contained in this
Directive. Thus, the provisions on linked credit agreements
could be applied to credit agreements that serve only partially
to finance a contract for the supply of goods or provision of a
service.

(11) In the case of specific credit agreements to which only some
provisions of this Directive are applicable, Member States
should not be allowed to adopt national legislation implementing
other provisions of this Directive. However, Member States
should remain free to regulate, in their national legislation,
such types of credit agreements as regards other aspects not
harmonised by this Directive.

(12) Agreements for the provision on a continuing basis of services
or for the supply of goods of the same kind, where the consumer
pays for them for the duration of their provision by means of
instalments, may differ considerably, in terms of the interests
of the contractual parties involved, and the modalities and
performance of the transactions, from credit agreements
covered by this Directive. Therefore, it should be clarified that
such agreements are not regarded as credit agreements for the
purposes of this Directive. Such types of agreement include, for
example, an insurance contract where the insurance is paid for
in monthly instalments.

11
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BRI P ¢

(13) This Directive should not apply to certain types of credit
agreement, such as deferred debit cards, under the terms of
which the credit has to be repaid within three months and only
insignificant charges are payable.

(14) Credit agreements covering the granting of credit secured by real
estate should be excluded from the scope of this Directive. That
type of credit is of a very specific nature. Also, credit agreements
the purpose of which is to finance the acquisition or retention
of property rights in land or in an existing or projected building
should be excluded from the scope of this Directive. However,
credit agreements should not be excluded from the scope of
this Directive only because their purpose is the renovation or
increase of value of an existing building.

(15) The provisions of this Directive apply irrespective of whether
the creditor is a legal person or a natural person. However, this
Directive does not affect the right of Member States to limit,
in conformity with Community law, the provision of credit for
consumers to legal persons only or to certain legal persons.

(16) Certain provisions of this Directive should apply to natural
and legal persons (credit intermediaries) who, in the course
of their trade, business or profession, for a fee, present or
offer credit agreements to consumers, assist consumers by
undertaking preparatory work in respect of credit agreements
or conclude credit agreements with consumers on behalf of the
creditor. Organisations which allow their identity to be used
in promoting credit products, such as credit cards, and which
may also recommend those products to their members should

13
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WES TG

not be regarded as credit intermediaries for the purposes of this
Directive.

(17) This Directive regulates only certain obligations of credit
intermediaries in relation to consumers. Member States should
therefore remain free to maintain or introduce additional
obligations incumbent on credit intermediaries, including the
conditions under which a credit intermediary may receive fees
from a consumer who has requested his service.

(18) Consumers should be protected against unfair or misleading
practices, in particular with respect to the disclosure of
information by the creditor, in line with Directive 2005/29/ EC
of the European Parliament and of the Council of 11 May 2005
concerning unfair business-to-consumer commercial practices in
the internal market (‘Unfair Commercial Practices Directive) ().
However, this Directive should contain specific provisions on
advertising concerning credit agreements as well as certain items
of standard information to be provided to consumers in order
to enable them, in particular, to compare different offers. Such
information should be given in a clear, concise and prominent
way by means of a representative example. A ceiling should be
provided where it is not possible to indicate the total amount
of credit as the total sums made available, in particular where
a credit agreement gives the consumer freedom of drawdown
with a limitation with regard to the amount. The ceiling should

(") OJL 149, 11.6.2005, p. 22.
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BRI R ¢

indicate the upper limit of credit which can be made available to
the consumer. In addition, Member States should remain free to
regulate information requirements in their national law regarding
advertising which does not contain information on the cost of
the credit.

(19) In order to enable consumers to make their decisions in
full knowledge of the facts, they should receive adequate
information, which the consumer may take away and consider,
prior to the conclusion of the credit agreement, on the conditions
and cost of the credit and on their obligations. To ensure the
fullest possible transparency and comparability of offers, such
information should, in particular, include the annual percentage
rate of charge applicable to the credit, determined in the same
way throughout the Community. As the annual percentage rate
of charge can at this stage be indicated only through an example,
such example should be representative. Therefore, it should
correspond, for instance, to the average duration and total
amount of credit granted for the type of credit agreement under
consideration and, if applicable, to the goods purchased. When
determining the representative example, the frequency of certain
types of credit agreement in a specific market should also be
taken into account. As regards the borrowing rate, the frequency
of instalments and the capitalisation of interest, creditors should
use their conventional method of calculation for the consumer
credit concerned.

(20) The total cost of the credit to the consumer should comprise
all the costs, including interest, commissions, taxes, fees for

17
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BRI R ¢

credit intermediaries and any other fees which the consumer
has to pay in connection with the credit agreement, except for
notarial costs. Creditors’ actual knowledge of the costs should
be assessed objectively, taking into account the requirements of
professional diligence.

(21) Credit agreements in which a borrowing rate is periodically
revised in line with changes occurring in a reference rate
referred to in the credit agreement should not be regarded as
credit agreements with a fixed borrowing rate.

(22) Member States should remain free to maintain or introduce
national provisions prohibiting the creditor from requiring the
consumer, in connection with the credit agreement, to open a
bank account or conclude an agreement in respect of another
ancillary service, or to pay the expenses or fees for such bank
accounts or other ancillary services. In those Member States
where such combined offers are allowed, consumers should
be informed before the conclusion of the credit agreement
about any ancillary services which are compulsory in order
for the credit to be obtained in the first place or on the terms
and conditions marketed. The costs payable in respect of those
ancillary services should be included in the total cost of the credit;
alternatively, if the amount of such costs cannot be determined
in advance, consumers should receive adequate information
about the existence of costs at a pre-contractual stage. The
creditor must be presumed to have knowledge of the costs of the
ancillary services which he offers to the consumer himself, or on
behalf of a third party, unless the price thereof depends on the

19
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BRI R ¢

specific characteristics or situation of the consumer.

(23) For specific types of credit agreements, however, it is
appropriate, in order to ensure an adequate level of consumer
protection without placing an excessive burden on creditors
or, where applicable, credit intermediaries, to restrict the pre-
contractual information requirements of this Directive, taking
into account the specific character of such types of agreements.

(24) The consumer needs to be given comprehensive information
before he concludes the credit agreement, regardless of whether
or not a credit intermediary is involved in the marketing of the
credit. Therefore, in general, the precontractual information
requirements should also apply to credit intermediaries.
However, where suppliers of goods and services act as credit
intermediaries in an ancillary capacity, it is not appropriate
to burden them with the legal obligation to provide the pre-
contractual information in accordance with this Directive.
Suppliers of goods and services may be deemed, for example,
to be acting as credit intermediaries in an ancillary capacity if
their activity as credit intermediaries is not the main purpose of
their trade, business or profession. In those cases, a sufficient
level of consumer protection is still achieved since the creditor
is responsible for ensuring that the consumer receives the full
pre-contractual information, either from the intermediary, if
the creditor and the intermediary so agree, or in some other
appropriate manner.

(25) The potentially binding character of the information to be
provided to the consumer prior to the conclusion of the credit

21
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agreement and the period of time during which the creditor is to
be bound by it may be regulated by the Member States.

(26) Member States should take appropriate measures to promote
responsible practices during all phases of the credit relationship,
taking into account the specific features of their credit market.
Those measures may include, for instance, the provision of
information to, and the education of, consumers, including
warnings about the risks attaching to default on payment
and to over-indebtedness. In the expanding credit market, in
particular, it is important that creditors should not engage in
irresponsible lending or give out credit without prior assessment
of creditworthiness, and the Member States should carry out
the necessary supervision to avoid such behaviour and should
determine the necessary means to sanction creditors in the event
of their doing so. Without prejudice to the credit risk provisions
of Directive 2006/48/EC of the European Parliament and of the
Council of 14 June 2006 relating to the taking up and pursuit
of the business of credit institutions ('), creditors should bear
the responsibility of checking individually the creditworthiness
of the consumer. To that end, they should be allowed to use
information provided by the consumer not only during the
preparation of the credit agreement in question, but also
during a longstanding commercial relationship. The Member
States' authorities could also give appropriate instructions and

(") OJL177,30.6.2006, p. 1. Directive as last amended by Directive 2008/24/EC
(OJ L 81,20.3.2008, p. 38).
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BRI R ¢

guidelines to creditors. Consumers should also act with prudence
and respect their contractual obligations.

(27) Despite the pre-contractual information to be provided, the
consumer may still need additional assistance in order to decide
which credit agreement, within the range of products proposed,
is the most appropriate for his needs and financial situation.
Therefore, Member States should ensure that creditors provide
such assistance in relation to the credit products which they
offer to the consumer. Where appropriate, the relevant pre-
contractual information, as well as the essential characteristics
of the products proposed, should be explained to the consumer
in a personalised manner so that the consumer can understand
the effects which they may have on his economic situation.
Where applicable, this duty to assist the consumer should also
apply to credit intermediaries. Member States could determine
when and to what extent such explanations are to be given to
the consumer, taking into account the particular circumstances
in which the credit is offered, the consumer's need for assistance
and the nature of individual credit products.

(28) To assess the credit status of a consumer, the creditor should also
consult relevant databases; the legal and actual circumstances
may require that such consultations vary in scope. To prevent
any distortion of competition among creditors, it should be
ensured that creditors have access to private or public databases
concerning consumers in a Member State where they are not
established under nondiscriminatory conditions compared with
creditors in that Member State.

25
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BRI R ¢

(29) Where a decision to reject an application for credit is based
on the consultation of a database, the creditor should inform
the consumer of this fact and of the particulars of the database
consulted. However, the creditor should not be obliged to give
such information when this is prohibited by other Community
legislation, for example legislation on money laundering or the
financing of terrorism. Furthermore, such information should
not be given if this would be contrary to objectives of public
policy or public security, such as the prevention, investigation,
detection or prosecution of criminal offences.

(30) This Directive does not regulate contract law issues related to
the validity of credit agreements. Therefore, in that area, the
Member States may maintain or introduce national provisions
which are in conformity with Community law. Member States
may regulate the legal regime governing the offer to conclude
the credit agreement, in particular when it is to be given and
the period during which it is to be binding on the creditor. If
such an offer is made at the same time as the pre-contractual
information provided for by this Directive is given, it should,
like any additional information the creditor may wish to give
to the consumer, be provided in a separate document which
may be annexed to the Standard European Consumer Credit
Information.

(31) In order to enable the consumer to know his rights and
obligations under the credit agreement, it should contain all
necessary information in a clear and concise manner.

(32) In order to ensure full transparency, the consumer should be
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provided with information concerning the borrowing rate, both
at a pre-contractual stage and when the credit agreement is
concluded. During the contractual relationship, the consumer
should further be informed of changes to the variable borrowing
rate and changes to the payments caused thereby. This is without
prejudice to provisions of national law not related to consumer
information which lay down conditions for, or prescribe the
consequences of, changes, other than changes concerning
payments, in borrowing rates and other economic conditions
governing the credit, for instance rules providing that the
creditor may change the borrowing rate only where there is a
valid reason for such change or that the consumer may terminate
the contract should there be a change in the borrowing rate or in
some other economic condition concerning the credit.

(33) The contracting parties should have the right to effect a standard
termination of an open-end credit agreement. In addition, if
agreed in the credit agreement, the creditor should have the
right to suspend the consumer's right to draw down on an open-
end credit agreement for objectively justified reasons. Such
reasons may include, for instance, suspicion of an unauthorised
or fraudulent use of the credit or a significantly increased risk
of the consumer being unable to fulfil his obligation to repay
the credit. This Directive does not affect national law in the area
of contract law regulating the rights of the contracting parties
to terminate the credit agreement on the basis of a breach of
contract.

(34) In order to approximate the procedures for exercising the right of
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withdrawal in similar areas, it is necessary to make provision for
a right of withdrawal without penalty and with no obligation to
provide justification, under conditions similar to those provided
for by Directive 2002/65/EC of the European Parliament and
of the Council of 23 September 2002 concerning the distance
marketing of consumer financial services (').

(35) Where a consumer withdraws from a credit agreement in
connection with which he has received goods, in particular from
a purchase in instalments or from a hiring or leasing agreement
providing for an obligation to purchase, this Directive should
be without prejudice to any regulation by Member States of
questions concerning the return of the goods or any related
questions.

(36) In some cases, national legislation already provides that funds
cannot be made available to the consumer before the expiry
of a specific deadline. In these cases, consumers may wish to
ensure that they receive the goods or services purchased early.
Therefore, in the case of linked credit agreements, Member
States may exceptionally provide that, if the consumer explicitly
wishes early receipt, the deadline for the exercise of the right of
withdrawal could be reduced to the same deadline before which
funds cannot be made available.

(37) In the case of linked credit agreements, a relationship of
interdependence exists between the purchase of goods or

(') OJL271,9.10.2002, p. 16. Directive as last amended by Directive 2007/64/EC
(OJL319,5.12.2007, p. 1).
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services and the credit agreement concluded for that purpose.
Therefore, where the consumer exercises his right of withdrawal
in respect of the purchase agreement, based on Community law,
he should no longer be bound by the linked credit agreement.
This should not affect national law applicable to linked credit
agreements in cases where a purchase agreement has been
voided or where the consumer has exercised his right of
withdrawal based on national law. Nor should this affect the
rights of consumers granted by national provisions according

to which no commitment may be entered into between the
consumer and a supplier of goods or services, nor any payment
made between those persons, as long as the consumer has not
signed the credit agreement to finance the purchase of the goods
or services.

(38) Under certain conditions, the consumer should be allowed to
pursue remedies against the creditor in the event of problems
related to the purchase agreement. However, Member States
should determine to what extent and under what conditions the
consumer is required to pursue his remedies against the supplier,
in particular by bringing an action against the latter, before being
in a position to pursue them against the creditor. This Directive
should not deprive consumers of their rights under national
provisions attaching joint and several liability to the seller or
supplier of services and to the creditor.

(39) The consumer should have the right to discharge his obligations
before the date agreed in the credit agreement. In the case of
early repayment, either in part or in full, the creditor should be
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BRI R ¢

entitled to compensation for the costs directly linked to the early
repayment, taking into account also any savings thereby made
by the creditor. However, in order to determine the method of
calculating the compensation, it is important to respect several
principles. The calculation of the compensation due to the
creditor should be transparent and comprehensible to consumers
already at the pre-contractual stage and in any case during the
performance of the credit agreement. In addition, the calculation
method should be easy for creditors to apply, and supervisory
control of the compensation by the responsible authorities should
be facilitated. Therefore, and due to the fact that consumer credit
is, given its duration and volume, not financed by long-term
funding mechanisms, the ceiling for the compensation should be
fixed in terms of a flat-rate amount. This approach reflects the
special nature of credits for consumers and should not prejudice
the possibly different approach in respect of other products
which are financed by long-term funding mechanisms, such as
fixed-rate mortgage loans.

(40) Member States should have the right to provide that
compensation for early repayment may be claimed by the
creditor only on condition that the amount repaid over a 12-
month period exceeds a threshold defined by Member States.
When fixing that threshold, which should not exceed EUR 10
000, Member States should for instance take into account the
average amount of consumer credits in their market.

(41) Assignment of the creditor's rights under a credit agreement
should not have the effect of placing the consumer in a less
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favourable position. The consumer should also be properly
informed when the credit agreement is assigned to a third party.
However, where the initial creditor, in agreement with the
assignee, continues to service the credit vis-a-vis the consumer,
the consumer has no significant interest in being informed of
the assignment. Therefore, a requirement at EU level that the
consumer be informed of the assignment in such cases would be
excessive.

(42) Member States should remain free to maintain or introduce
national rules providing for collective forms of communication
when this is necessary for purposes relating to the effectiveness
of complex transactions such as securitisations or liquidation
of assets that take place in the compulsory administrative
liquidation of banks.

(43) In order to promote the establishment and functioning of the
internal market and to ensure a high degree of protection for
consumers throughout the Community, it is necessary to ensure
the comparability of information relating to annual percentage
rates of charge throughout the Community. Despite the uniform
mathematical formula for its calculation, the annual percentage
rate of charge provided for in Directive 87/102/EEC is not yet
fully comparable throughout the Community. In individual
Member States different cost factors are taken into account in
the calculation thereof. This Directive should therefore clearly
and comprehensively define the total cost of a credit to the
consumer.

(44) In order to ensure market transparency and stability, and
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pending further harmonisation, Member States should ensure
that appropriate measures for the regulation or supervision of
creditors are in place.

(45) This Directive respects fundamental rights and observes the
principles recognised in particular by the Charter of Fundamental
Rights of the European Union. In particular, this Directive seeks
to ensure full respect for the rules on protection of personal data,
the right to property, nondiscrimination, protection of family
and professional life, and consumer protection pursuant to the
Charter of Fundamental Rights of the European Union.

(46) Since the objective of this Directive, namely the establishment
of common rules for certain aspects of the laws, regulations
and administrative provisions of the Member States concerning
consumer credit, cannot be sufficiently achieved by the Member
States and can therefore be better achieved at Community level,
the Community may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty. In
accordance with the principle of proportionality, as set out in
that Article, this Directive does not go beyond what is necessary
in order to achieve that objective.

(47) Member States should lay down rules on penalties applicable
to infringements of the national provisions adopted pursuant
to this Directive and ensure that they are implemented. While
the choice of penalties remains within the discretion of the
Member States, the penalties provided for should be effective,
proportionate and dissuasive.

(48) The measures necessary for the implementation of this Directive
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should be adopted in accordance with Council Decision
1999/468/EC of 28 June 1999 laying down the procedures
for the exercise of implementing powers conferred on the

Commission ().

(49) In particular, the Commission should be empowered to adopt

additional assumptions for the calculation of the annual
percentage rate of charge. Since those measures are of general
scope and are designed to amend non-essential elements of
this Directive, they must be adopted in accordance with the
regulatory procedure with scrutiny provided for in Article 5a of
Decision 1999/468/EC.

(50) In accordance with point 34 of the Interinstitutional Agreement

on better law-making (°), Member States are encouraged to
draw up, for themselves and in the interests of the Community,
their own tables illustrating, as far as possible, the correlation
between this Directive and the transposition measures, and to

make them public.

(51) Accordingly, taking account of the number of amendments that

need to be made to Directive 87/102/EEC due to the evolution
of the consumer credit sector and in the interests of the clarity
of Community legislation, that Directive should be repealed and
replaced by this Directive,

HAVE ADOPTED THIS DIRECTIVE:

(') OJL 184,17.7.1999, p. 23. Decision as amended by Decision 2006/ 512/EC

(0J L 200, 22.7.2006, p. 11).

() 0JC321,31.12.2003, p. 1.
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CHAPTER1 SUBJECT MATTER, SCOPE
AND DEFINITIONS

Article 1 Subject matter

The purpose of this Directive is to harmonise certain aspects of the
laws, regulations and administrative provisions of the Member States
concerning agreements covering credit for consumers.

Article 2 Scope
1. This Directive shall apply to credit agreements.
2. This Directive shall not apply to the following:
(a) credit agreements which are secured either by a mortgage or
by another comparable security commonly used in a Member
State on immovable property or secured by a right related to
immovable property;
(b) credit agreements the purpose of which is to acquire or retain
property rights in land or in an existing or projected building;
(c) credit agreements involving a total amount of credit less than
EUR 200 or more than EUR 75 000;
(d) hiring or leasing agreements where an obligation to purchase
the object of the agreement is not laid down either by
the agreement itself or by any separate agreement; such
an obligation shall be deemed to exist if it is so decided
unilaterally by the creditor;
(e) credit agreements in the form of an overdraft facility and
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where the credit has to be repaid within one month;

(f) credit agreements where the credit is granted free of interest
and without any other charges and credit agreements under the
terms of which the credit has to be repaid within three months
and only insignificant charges are payable;

(g) credit agreements where the credit is granted by an employer
to his employees as a secondary activity free of interest or at
annual percentage rates of charge lower than those prevailing
on the market and which are not offered to the public
generally;

(h) credit agreements which are concluded with investment firms
as defined in Article 4(1) of Directive 2004/39/EC of the
European Parliament and of the Council of 21 April 2004 on
markets in financial instruments (') or with credit institutions
as defined in Article 4 of Directive 2006/48/EC for the
purposes of allowing an investor to carry out a transaction
relating to one or more of the instruments listed in Section C
of Annex I to Directive 2004/39/EC, where the investment
firm or credit institution granting the credit is involved in such
transaction;

(1) credit agreements which are the outcome of a settlement
reached in court or before another statutory authority;

(j) credit agreements which relate to the deferred payment, free of
charge, of an existing debt;

(") OJL 145,30.4.2004, p. 1. Directive as last amended by Directive 2008/10/EC
(OJ L 76,19.3.2008, p. 33).
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(k) credit agreements upon the conclusion of which the consumer
is requested to deposit an item as security in the creditor's
safe-keeping and where the liability of the consumer is strictly
limited to that pledged item;

(1) credit agreements which relate to loans granted to a restricted
public under a statutory provision with a general interest
purpose, and at lower interest rates than those prevailing on
the market or free of interest or on other terms which are more
favourable to the consumer than those prevailing on the market
and at interest rates not higher than those prevailing on the
market.

3. In the case of credit agreements in the form of an overdraft
facility and where the credit has to be repaid on demand or within
three months, only Articles 1 to 3, Article 4(1), Article 4(2)(a)
to (c¢), Article 4(4), Articles 6 to 9, Article 10(1), Article 10(4),
Article 10(5), Articles 12, 15, 17 and Articles 19 to 32 shall apply.

4. In the case of credit agreements in the form of overrunning, only
Articles 1 to 3, 18, 20 and 22 to 32 shall apply.

5. Member States may determine that only Articles 1 to 4, 6, 7
and 9, Article 10(1), points (a) to (h) and (1) of Article 10(2),
Article 10(4) and Articles 11, 13 and 16 to 32 shall apply to credit
agreements which are concluded by an organisation which:

(a) is established for the mutual benefit of its members;

(b) does not make profits for any other person than its members;
(c) fulfils a social purpose required by domestic legislation;

(d) receives and manages the savings of, and provides sources of

credit to, its members only; and
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(e) provides credit on the basis of an annual percentage rate of
charge which is lower than that prevailing on the market or
subject to a ceiling laid down by national law, and whose
membership is restricted to persons residing or employed in
a particular location or employees and retired employees of a
particular employer, or to persons meeting other qualifications
laid down under national law as the basis for the existence of a
common bond between the members.

Member States may exempt from the application of this
Directive credit agreements concluded by such an organisation
where the total value of all existing credit agreements entered
into by the organisation is insignificant in relation to the

total value of all existing credit agreements in the Member
State in which the organisation is based and the total value

of all existing credit agreements entered into by all such
organisations in the Member State is less than 1 % of the total
value of all existing credit agreements entered into in that
Member State.

Member States shall each year review whether the conditions
for the application of any such exemption continue to exist
and shall take action to withdraw the exemption where they
consider that the conditions are no longer met.

6. Member States may determine that only Articles 1 to 4, 6, 7, 9,
Article 10(1), points (a) to (1), (I) and (r) of Article 10(2), Article
10(4), Articles 11, 13, 16 and Articles 18 to 32 shall apply to
credit agreements which provide for arrangements to be agreed
by the creditor and the consumer in respect of deferred payment
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or repayment methods, where the consumer is already in default

on the initial credit agreement and where:

(a) such arrangements would be likely to avert the possibility of
legal proceedings concerning such default; and

(b) the consumer would not thereby be subject to terms less
favourable than those laid down in the initial credit agreement.

However, if the credit agreement falls within the scope of paragraph

3, only the provisions of that paragraph shall apply.

Article 3 Definitions
For the purposes of this Directive, the following definitions shall

apply:

(a) ‘consumer’ means a natural person who, in transactions
covered by this Directive, is acting for purposes which are
outside his trade, business or profession;

(b) ‘creditor’ means a natural or legal person who grants or
promises to grant credit in the course of his trade, business or
profession,;

(c) ‘credit agreement’ means an agreement whereby a creditor
grants or promises to grant to a consumer credit in the
form of a deferred payment, loan or other similar financial
accommodation, except for agreements for the provision on
a continuing basis of services or for the supply of goods of
the same kind, where the consumer pays for such services
or goods for the duration of their provision by means of
instalments;

(d) ‘overdraft facility’ means an explicit credit agreement whereby
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a creditor makes available to a consumer funds which exceed
the current balance in the consumer's current account;

(e) ‘overrunning’ means a tacitly accepted overdraft whereby a
creditor makes available to a consumer funds which exceed
the current balance in the consumer's current account or the
agreed overdraft facility;

(f) ‘credit intermediary’ means a natural or legal person who is
not acting as a creditor and who, in the course of his trade,
business or profession, for a fee, which may take a pecuniary
form or any other agreed form of financial consideration:

(1) presents or offers credit agreements to consumers;

(i1) assists consumers by undertaking preparatory work in
respect of credit agreements other than as referred to in
(i); or

(ii1) concludes credit agreements with consumers on behalf of
the creditor;

(g) ‘total cost of the credit to the consumer’ means all the costs,
including interest, commissions, taxes and any other kind of
fees which the consumer is required to pay in connection with
the credit agreement and which are known to the creditor,
except for notarial costs; costs in respect of ancillary services
relating to the credit agreement, in particular insurance
premiums, are also included if, in addition, the conclusion of a
service contract is compulsory in order to obtain the credit or
to obtain it on the terms and conditions marketed;

(h) ‘total amount payable by the consumer’ means the sum of the
total amount of the credit and the total cost of the credit to the
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consumer;

(1) ‘annual percentage rate of charge’ means the total cost of the
credit to the consumer, expressed as an annual percentage of
the total amount of credit, where applicable including the costs
referred to in Article 19(2);

(j) ‘borrowing rate’ means the interest rate expressed as a fixed or
variable percentage applied on an annual basis to the amount
of credit drawn down;

(k) “fixed borrowing rate’ means that the creditor and the
consumer agree in the credit agreement on one borrowing rate
for the entire duration of the credit agreement or on several
borrowing rates for partial periods using exclusively a fixed
specific percentage. If not all borrowing rates are determined
in the credit agreement, the borrowing rate shall be deemed to
be fixed only for the partial periods for which the borrowing
rates are determined exclusively by a fixed specific percentage
agreed on the conclusion of the credit agreement;

(1) ‘total amount of credit’ means the ceiling or the total sums
made available under a credit agreement;

(m) ‘durable medium’ means any instrument which enables the
consumer to store information addressed personally to him
in a way accessible for future reference for a period of time
adequate for the purposes of the information and which allows
the unchanged reproduction of the information stored;

(n) ‘linked credit agreement’ means a credit agreement where

(i) the credit in question serves exclusively to finance an
agreement for the supply of specific goods or the provision
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of a specific service, and

(i1) those two agreements form, from an objective point
of view, a commercial unit; a commercial unit shall be
deemed to exist where the supplier or service provider
himself finances the credit for the consumer or, if it is
financed by a third party, where the creditor uses the
services of the supplier or service provider in connection
with the conclusion or preparation of the credit agreement,
or where the specific goods or the provision of a specific
service are explicitly specified in the credit agreement.

CHAPTERII INFORMATION AND

PRACTICES PRELIMINARY
TO THE CONCLUSION OF
THE CREDIT AGREEMENT

Article 4 Standard information to be included

1.

in advertising
Any advertising concerning credit agreements which indicates an
interest rate or any figures relating to the cost of the credit to the
consumer shall include standard information in accordance with
this Article.
This obligation shall not apply where national legislation
requires the indication of the annual percentage rate of charge in
advertising concerning credit agreements which does not indicate
an interest rate or any figures relating to any cost of credit to the
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consumer within the meaning of the first subparagraph.

2. The standard information shall specify in a clear, concise and

prominent way by means of a representative example:

(a) the borrowing rate, fixed or variable or both, together with
particulars of any charges included in the total cost of the
credit to the consumer;

(b) the total amount of credit;

(c) the annual percentage rate of charge; in the case of a credit
agreement of the kind referred to in Article 2(3), Member
States may decide that the annual percentage rate of charge
need not be provided,

(d) if applicable, the duration of the credit agreement;

(e) in the case of a credit in the form of deferred payment for a
specific good or service, the cash price and the amount of any
advance payment; and

() if applicable, the total amount payable by the consumer and
the amount of the instalments.

3. Where the conclusion of a contract regarding an ancillary
service relating to the credit agreement, in particular insurance,
is compulsory in order to obtain the credit or to obtain it on
the terms and conditions marketed, and the cost of that service
cannot be determined in advance, the obligation to enter into that
contract shall also be stated in a clear, concise and prominent way,
together with the annual percentage rate of charge.

4. This Article shall be without prejudice to Directive 2005/29/EC.
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Article 5 Pre-contractual information

1.

In good time before the consumer is bound by any credit
agreement or offer, the creditor and, where applicable, the credit
intermediary shall, on the basis of the credit terms and conditions
offered by the creditor and, if applicable, the preferences
expressed and information supplied by the consumer, provide the
consumer with the information needed to compare different offers
in order to take an informed decision on whether to conclude

a credit agreement. Such information, on paper or on another

durable medium, shall be provided by means of the Standard

European Consumer Credit Information form set out in Annex

II. The creditor shall be deemed to have fulfilled the information

requirements in this paragraph and in Article 3, paragraphs (1)

and (2) of Directive 2002/65/EC if he has supplied the Standard

European Consumer Credit Information.

The information in question shall specify:

(a) the type of credit;

(b) the identity and the geographical address of the creditor as
well as, if applicable, the identity and geographical address of
the credit intermediary involved;

(c) the total amount of credit and the conditions governing the
drawdown;

(d) the duration of the credit agreement;

(e) in the case of a credit in the form of deferred payment for a
specific good or service and linked credit agreements, that
good or service and its cash price;
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BRI P ¢

(f) the borrowing rate, the conditions governing the application

of the borrowing rate and, where available, any index or
reference rate applicable to the initial borrowing rate, as well
as the periods, conditions and procedure for changing the
borrowing rate; if different borrowing rates apply in different
circumstances, the abovementioned information on all the
applicable rates;

(g) the annual percentage rate of charge and the total amount

payable by the consumer, illustrated by means of a
representative example mentioning all the assumptions used in
order to calculate that rate; where the consumer has informed
the creditor of one or more components of his preferred credit,
such as the duration of the credit agreement and the total
amount of credit, the creditor shall take those components

into account; if a credit agreement provides different ways of
drawdown with different charges or borrowing rates and the
creditor uses the assumption set out in point (b) of Part II of
Annex I, he shall indicate that other drawdown mechanisms
for this type of credit agreement may result in higher annual
percentage rates of charge;

(h) the amount, number and frequency of payments to be made

by the consumer and, where appropriate, the order in which
payments will be allocated to different outstanding balances
charged at different borrowing rates for the purposes of
reimbursement;

(1) where applicable, the charges for maintaining one or several

accounts recording both payment transactions and drawdowns,
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BRI P ¢

unless the opening of an account is optional, together with
the charges for using a means of payment for both payment
transactions and drawdowns, any other charges deriving from
the credit agreement and the conditions under which those
charges may be changed;

(j) where applicable, the existence of costs payable by the
consumer to a notary on conclusion of the credit agreement;

(k) the obligation, if any, to enter into an ancillary service contract
relating to the credit agreement, in particular an insurance
policy, where the conclusion of such a contract is compulsory
in order to obtain the credit or to obtain it on the terms and
conditions marketed;

(1) the interest rate applicable in the case of late payments and the
arrangements for its adjustment, and, where applicable, any
charges payable for default;

(m) a warning regarding the consequences of missing payments;

(n) where applicable, the sureties required,

(o) the existence or absence of a right of withdrawal;

(p) the right of early repayment, and, where applicable,
information concerning the creditor's right to compensation
and the way in which that compensation will be determined in
accordance with Article 16;

(q) the consumer's right to be informed immediately and free of
charge, pursuant to Article 9(2), of the result of a database
consultation carried out for the purposes of assessing his
creditworthiness;

(r) the consumer's right to be supplied, on request and free
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BRI P ¢

of charge, with a copy of the draft credit agreement. This
provision shall not apply if the creditor is at the time of the
request unwilling to proceed to the conclusion of the credit
agreement with the consumer; and
(s) if applicable, the period of time during which the creditor is
bound by the pre-contractual information.
Any additional information which the creditor may provide to the
consumer shall be given in a separate document which may be
annexed to the Standard European Consumer Credit Information
form.

2. However, in the case of voice telephony communications, as
referred to in Article 3(3) of Directive 2002/65/EC, the description
of the main characteristics of the financial service to be provided
pursuant to the second indent of Article 3(3)(b) of that Directive
shall include at least the items referred to in points (c), (d), (e), (f)
and (h) of paragraph (1) of this Article, together with the annual
percentage rate of charge illustrated by means of a representative
example and the total amount payable by the consumer.

3. If the agreement has been concluded at the consumer's request
using a means of distance communication which does not enable
the information to be provided in accordance with paragraph 1, in
particular in the case referred to in paragraph 2, the creditor shall
provide the consumer with the full precontractual information
using the Standard European Consumer Credit Information form
immediately after the conclusion of the credit agreement.

4. Upon request, the consumer shall, in addition to receiving the
Standard European Consumer Credit Information, be supplied
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BRI P ¢

free of charge with a copy of the draft credit agreement. This
provision shall not apply if the creditor is at the time of the
request unwilling to proceed to the conclusion of the credit
agreement with the consumer.

5. In the case of a credit agreement under which payments made
by the consumer do not give rise to an immediate corresponding
amortisation of the total amount of credit, but are used to
constitute capital during periods and under conditions laid down
in the credit agreement or in an ancillary agreement, the pre-
contractual information required under paragraph 1 shall include
a clear and concise statement that such credit agreements do not
provide for a guarantee of repayment of the total amount of credit
drawn down under the credit agreement, unless such a guarantee
is given.

6. Member States shall ensure that creditors and, where applicable,
credit intermediaries provide adequate explanations to the
consumer, in order to place the consumer in a position enabling
him to assess whether the proposed credit agreement is adapted
to his needs and to his financial situation, where appropriate by
explaining the pre-contractual information to be provided in
accordance with paragraph 1, the essential characteristics of the
products proposed and the specific effects they may have on the
consumer, including the consequences of default in payment by
the consumer. Member States may adapt the manner by which
and the extent to which such assistance is given, as well as by
whom it is given, to the particular circumstances of the situation
in which the credit agreement is offered, the person to whom it is
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BRI P ¢

offered and the type of credit offered.

Article 6 Pre-contractual information
requirements for certain credit
agreements in the form of an
overdraft facility and for certain
specific credit agreements

1. In good time before the consumer becomes bound by any credit

agreement or offer concerning a credit agreement as referred

to in Article 2(3), (5) or (6), the creditor and, where applicable,

the credit intermediary shall, on the basis of the credit terms

and conditions offered by the creditor and, if applicable, the

preferences expressed and information supplied by the consumer,

provide the consumer with the information needed to compare
different offers in order to take an informed decision on whether
to conclude a credit agreement.

The information in question shall specify:

(a) the type of credit;

(b) the identity and geographical address of the creditor as well
as, if applicable, the identity and geographical address of the
credit intermediary involved;

(c) the total amount of credit;

(d) the duration of the credit agreement;

(e) the borrowing rate; the conditions governing the application
of that rate, any index or reference rate applicable to the initial
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BRI R ¢

borrowing rate, the charges applicable from the time the credit
agreement is concluded, and, where applicable, the conditions
under which those charges may be changed;

(f) the annual percentage rate of charge, illustrated by means of
representative examples mentioning all the assumptions used
in order to calculate that rate;

(g) the conditions and procedure for terminating the credit
agreement;

(h) in the case of credit agreements as referred to in Article 2(3),
where applicable, an indication that the consumer may be
requested to repay the amount of credit in full at any time;

(1) the interest rate applicable in the case of late payments and the
arrangements for its adjustment, and, where applicable, any
charges payable for default;

(j) the consumer's right to be informed immediately and free of
charge, pursuant to Article 9(2), of the result of a database
consultation carried out for the purposes of assessing his
creditworthiness;

(k) in the case of credit agreements as referred to in Article 2(3),
information about the charges applicable from the time such
agreements are concluded and, if applicable, the conditions
under which those charges may be changed;

(1) if applicable, the period of time during which the creditor is
bound by the pre-contractual information.

Such information shall be provided on paper or on another durable

medium and all information shall be equally prominent. It may be

provided by means of the European Consumer Credit Information
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form set out in Annex III. The creditor shall be deemed to have

fulfilled the information requirements in this paragraph and in

Article 3(1) and (2) of Directive 2002/65/EC if he has supplied

the European Consumer Credit Information.

. In the case of a credit agreement of the kind referred to in Article

2(3), Member States may decide that the annual percentage rate

of charge need not be provided.

. In the case of a credit agreement as referred to in Article 2(5) and

(6), the information provided to the consumer in accordance with

paragraph 1 of this Article shall also include:

(a) the amount, number and frequency of payments to be made
by the consumer and, where appropriate, the order in which
payments will be allocated to different outstanding balances
charged at different borrowing rates for the purposes of
reimbursement; and

(b) the right of early repayment, and, where applicable,
information concerning the creditor's right to compensation
and the way in which that compensation will be determined.

However, if the credit agreement falls within the scope of Article

2(3), only the provisions of paragraph 1 of this Article shall apply.

. However, in the case of voice telephony communications and

where the consumer requests that the overdraft facility be made

available with immediate effect, the description of the main
characteristics of the financial service shall include at least the
items referred to in points (c), (), (f) and (h) of paragraph 1. In
addition, in credit agreements of the kind referred to in paragraph

3, the description of the main characteristics shall include a
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BRI R ¢

specification of the duration of the credit agreement.

5. Notwithstanding the exclusion provided for in Article 2(2)(e), the
Member States shall apply at least the requirements of the first
sentence of paragraph 4 of this Article to credit agreements in the
form of an overdraft facility and where the credit has to be repaid
within one month.

6. Upon request, the consumer shall, in addition to receiving the
information referred to in paragraphs 1 to 4, be supplied free of
charge with a copy of the draft credit agreement containing the
contractual information provided for by Article 10 insofar as that
Article is applicable. This provision shall not apply if the creditor
is at the time of the request unwilling to proceed to the conclusion
of the credit agreement with the consumer.

7. If the agreement has been concluded at the consumer's request
using a means of distance communication which does not enable
the information to be provided in accordance with paragraphs
1 and 3, including in the cases referred to in paragraph 4, the
creditor shall immediately after the conclusion of the credit
agreement fulfil his obligations under paragraphs 1 and 3 by
providing the contractual information pursuant to Article 10
insofar as that Article is applicable.

Article 7 Exemptions from the pre-contractual
information requirements

Articles 5 and 6 shall not apply to suppliers of goods or services
acting as credit intermediaries in an ancillary capacity. This is without
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prejudice to the creditor's obligation to ensure that the consumer
receives the pre-contractual information referred to in those Articles.

Article 8 Obligation to assess the

creditworthiness of the consumer

1. Member States shall ensure that, before the conclusion of
the credit agreement, the creditor assesses the consumer's
creditworthiness on the basis of sufficient information, where
appropriate obtained from the consumer and, where necessary, on
the basis of a consultation of the relevant database. Member States
whose legislation requires creditors to assess the creditworthiness
of consumers on the basis of a consultation of the relevant
database may retain this requirement.

2. Member States shall ensure that, if the parties agree to change
the total amount of credit after the conclusion of the credit
agreement, the creditor updates the financial information at his
disposal concerning the consumer and assesses the consumer's
creditworthiness before any significant increase in the total
amount of credit.

CHAPTER III DATABASE ACCESS

Article 9 Database access

1. Each Member State shall in the case of cross-border credit ensure
access for creditors from other Member States to databases
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used in that Member State for assessing the creditworthiness of
consumers. The conditions for access shall be non-discriminatory.
. If the credit application is rejected on the basis of consultation of
a database, the creditor shall inform the consumer immediately
and without charge of the result of such consultation and of the
particulars of the database consulted.

. The information shall be provided unless the provision of such
information is prohibited by other Community legislation or is
contrary to objectives of public policy or public security.

. This Article shall be without prejudice to the application of
Directive 95/46/EC of the European Parliament and of the
Council of 24 October 1995 on the protection of individuals

with regard to the processing of personal data and on the free
movement of such data (').

CHAPTER IV INFORMATION AND

RIGHTS CONCERNING
CREDIT AGREEMENTS

Article 10 Information to be included in credit

agreements

1. Credit agreements shall be drawn up on paper or on another

durable medium.

(") OJL281,23.11.1995, p. 31. Directive as amended by Regulation (EC) No

1882/2003 (OJ L 284, 31.10.2003, p. 1).

81



AR ERE (21D

TRENEN G R AP
(a) R #xeagidls
(b) AL Al 2R,

(c) BREgnEEy I ;
COESLE S X -F- = A

(e) MM HIFSAMS - LG 2 BB &Y
TS TR

(f) EIF > GREJIFHixE > FEwiptRafli 2
H

S R ERRR T AT S
TR HATIFEE A A o Pl b aE IR
%L‘TIJ:%\;

() MENF2PEFE2§ v &8 To{IF2 0 5% 2304
40 2z _é; L—$, .

82



BRI R ¢

All the contracting parties shall receive a copy of the credit

agreement. This Article shall be without prejudice to any national

rules regarding the validity of the conclusion of credit agreements
which are in conformity with Community law.

. The credit agreement shall specify in a clear and concise manner:

(a) the type of credit;

(b) the identities and geographical addresses of the contracting
parties as well as, if applicable, the identity and geographical
address of the credit intermediary involved;

(c) the duration of the credit agreement;

(d) the total amount of credit and the conditions governing the
drawdown;

(e) in case of a credit in the form of deferred payment for
a specific good or service or in the case of linked credit
agreements, that good or service and its cash price;

(f) the borrowing rate, the conditions governing the application
of that rate and, where available, any index or reference rate
applicable to the initial borrowing rate, as well as the periods,
conditions and procedures for changing the borrowing rate and,
if different borrowing rates apply in different circumstances,
the abovementioned information in respect of all the applicable
rates;

(g) the annual percentage rate of charge and the total amount
payable by the consumer, calculated at the time the credit
agreement is concluded; all the assumptions used in order to
calculate that rate shall be mentioned;

(h) the amount, number and frequency of payments to be made
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BRI R ¢

by the consumer and, where appropriate, the order in which
payments will be allocated to different outstanding balances
charged at different borrowing rates for the purposes of
reimbursement;

(1) where capital amortisation of a credit agreement with a fixed
duration is involved, the right of the consumer to receive, on
request and free of charge, at any time throughout the duration
of the credit agreement, a statement of account in the form of
an amortisation table.

The amortisation table shall indicate the payments owing

and the periods and conditions relating to the payment of

such amounts; the table shall contain a breakdown of each
repayment showing capital amortisation, the interest calculated
on the basis of the borrowing rate and, where applicable, any
additional costs; where the interest rate is not fixed or the
additional costs may be changed under the credit agreement,
the amortisation table shall indicate, clearly and concisely, that
the data contained in the table will remain valid only until such
time as the borrowing rate or the additional costs are changed
in accordance with the credit agreement;

(j) if charges and interest are to be paid without capital
amortisation, a statement showing the periods and conditions
for the payment of the interest and of any associated recurrent
and non-recurrent charges;

(k) where applicable, the charges for maintaining one or several
accounts recording both payment transactions and drawdowns,
unless the opening of an account is optional, together with

85



R (21)

(m)
(n)

i 1‘}’?‘3’* ;

*ﬁ?ﬁ?%iﬁ"?‘*%v ﬁ‘f%;
) G N A ;.?"# ;

(0) i fz S g
(D)ﬁﬁyﬁhv;4g? B AP DR A L B

(q)

FERIAE () (D) FRHFHAE2FILL Hir s

TR FIDIEMTA 2 EJIR 2B R 2T

(r) ®aFHR o FHEREE PRz &

(s)

(t)

i?%’ﬁ—’ —\‘—7\ F" FH‘ ’

FREREZHEIELRRE
R E e SRR MBI R 1 25

86
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the charges for using a means of payment for both payment
transactions and drawdowns, and any other charges deriving
from the credit agreement and the conditions under which
those charges may be changed;

(1) the interest rate applicable in the case of late payments as
applicable at the time of the conclusion of the credit agreement
and the arrangements for its adjustment and, where applicable,
any charges payable for default;

(m) a warning regarding the consequences of missing payments;

(n) where applicable, a statement, that notarial fees will be
payable;

(o) the sureties and insurance required, if any;

(p) the existence or absence of a right of withdrawal, the period
during which that right may be exercised and other conditions
governing the exercise thereof, including information
concerning the obligation of the consumer to pay the capital
drawn down and the interest in accordance with Article 14(3)
(b) and the amount of interest payable per day;

(q) information concerning the rights resulting from Article 15 as
well as the conditions for the exercise of those rights;

(r) the right of early repayment, the procedure for early repayment,
as well as, where applicable, information concerning the
creditor's right to compensation and the way in which that
compensation will be determined;

(s) the procedure to be followed in exercising the right of
termination of the credit agreement;

(t) whether or not there is an out-of-court complaint and redress
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BRI R ¢

mechanism for the consumer and, if so, the methods for having
access to it;

(u) where applicable, other contractual terms and conditions;

(v) where applicable, the name and address of the competent
supervisory authority.

. Where paragraph 2(i) applies, the creditor shall make available

to the consumer, free of charge and at any time throughout the

duration of the credit agreement, a statement of account in the

form of an amortisation table.
In the case of a credit agreement under which payments made

by the consumer do not give rise to an immediate corresponding

amortisation of the total amount of credit, but are used to

constitute capital during periods and under conditions laid

down in the credit agreement or in an ancillary agreement, the

information required under paragraph 2 shall include a clear and

concise statement that such credit agreements do not provide for a

guarantee of repayment of the total amount of credit drawn down

under the credit agreement, unless such a guarantee is given.
In the case of credit agreements in the form of overdraft facilities

as referred to in Article 2(3), the following shall be specified in a

clear and concise manner:

(a) the type of credit;

(b) the identities and geographical addresses of the contracting
parties as well as, if applicable, the identity and geographical
address of the credit intermediary involved,

(c) the duration of the credit agreement;

(d) the total amount of the credit and the conditions governing the
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BRI R ¢

drawdown;

(e) the borrowing rate, the conditions governing the application of
the borrowing rate and, where available, any index or reference
rate applicable to the initial borrowing rate, as well as the periods,
conditions and procedure for changing the borrowing rate and,
if different borrowing rates apply in different circumstances, the
abovementioned information in respect of all the applicable rates;

(f) the annual percentage rate of charge and the total cost of the credit
to the consumer, calculated at the time the credit agreement is
concluded; all the assumptions used in order to calculate that rate
as referred to in Article 19(2) in conjunction with Article 3(g) and
(1) shall be mentioned; Member States may decide that the annual
percentage rate of charge need not be provided,

(g) an indication that the consumer may be requested to repay the
amount of credit in full on demand at any time;

(h) conditions governing the exercise of the right of withdrawal from
the credit agreement; and

(1) information concerning the charges applicable from the time such
agreements are concluded and, if applicable, the conditions under
which those charges may be changed.

Article 11 Information concerning the
borrowing rate
1. Where applicable, the consumer shall be informed of any change

in the borrowing rate, on paper or another durable medium,
before the change enters into force. The information shall state
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the amount of the payments to be made after the entry into force
of the new borrowing rate and, if the number or frequency of the
payments changes, particulars thereof.

2. However, the parties may agree in the credit agreement that
the information referred to in paragraph 1 is to be given to the
consumer periodically in cases where the change in the borrowing
rate is caused by a change in a reference rate, the new reference
rate is made publicly available by appropriate means and the
information concerning the new reference rate is also kept
available in the premises of the creditor.

Article 12 Obligations in connection with
credit agreement in the form of an
overdraft facility

1. Where a credit agreement covers credit in the form of an overdraft

facility, the consumer shall be kept regularly informed by
means of a statement of account, on paper or on another durable
medium, containing the following particulars:

(a) the precise period to which the statement of account relates;
(b) the amounts and dates of drawdowns;

(c) the balance from the previous statement, and the date thereof;
(d) the new balance;

(e) the dates and amounts of payments made by the consumer;
(f) the borrowing rate applied;

(g) any charges that have been applied;

(h) where applicable, the minimum amount to be paid.
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BRI R ¢

2.

In addition, the consumer shall be informed on paper or another
durable medium of increases in the borrowing rate, or in any
charges payable, before the change in question enters into force.
However, the parties may agree in the credit agreement that
information concerning changes in the borrowing rate is to be
given in the manner provided for in paragraph 1 in cases where
the change in the borrowing rate is caused by a change in a
reference rate, the new reference rate is made publicly available
by appropriate means and the information concerning the new
reference rate is also kept available in the premises of the creditor.

Article 13 Open-end credit agreements

1. The consumer may effect standard termination of an openend

credit agreement free of charge at any time unless the parties have
agreed on a period of notice. Such a period may not exceed one
month.

If agreed in the credit agreement, the creditor may effect standard
termination of an open-end credit agreement by giving the
consumer at least two months' notice drawn up on paper or on
another durable medium.

If agreed in the credit agreement, the creditor may, for objectively
justified reasons, terminate the consumer's right to draw down

on an open-end credit agreement. The creditor shall inform the
consumer of the termination and the reasons for it on paper or on
another durable medium, where possible before the termination
and at the latest immediately thereafter, unless the provision of
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BRI R ¢

such information is prohibited by other Community legislation or
is contrary to objectives of public policy or public security.

Article 14 Right of withdrawal

1. The consumer shall have a period of 14 calendar days in which to
withdraw from the credit agreement without giving any reason.
That period of withdrawal shall begin
(a) either from the day of the conclusion of the credit agreement,
or

(b) from the day on which the consumer receives the contractual
terms and conditions and information in accordance with
Article 10, if that day is later than the date referred to in point
(a) of this subparagraph.

2. Where in the case of a linked credit agreement, as defined in
Article 3(n), national legislation at the time of the entry into force
of this Directive already provides that funds cannot be made
available to the consumer before the expiry of a specific period,
Member States may exceptionally provide that the period referred
to in paragraph 1 of this Article may be reduced to this specific
period at the explicit request of the consumer.

3. If the consumer exercises his right of withdrawal, he shall:

(a) in order to give effect to the withdrawal before the expiry of
the deadline referred to in paragraph 1, notify this to the
creditor in line with the information given by the creditor
pursuant to Article 10(2)(p) by means which can be proven
in accordance with national law. The deadline shall be
deemed to have been met if that notification, if it is on
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paper or on another durable medium that is available and
accessible to the creditor, is dispatched before the deadline
expires; and

(b) pay to the creditor the capital and the interest accrued thereon
from the date the credit was drawn down until the date the
capital is repaid, without any undue delay and no later than
30 calendar days after the despatch by him to the creditor of
notification of the withdrawal. The interest shall be calculated
on the basis of the agreed borrowing rate. The creditor shall
not be entitled to any other compensation from the consumer
in the event of withdrawal, except compensation for any
non-returnable charges paid by the creditor to any public
administrative body.

4. If an ancillary service relating to the credit agreement is provided
by the creditor or by a third party on the basis of an agreement
between the third party and the creditor, the consumer shall no
longer be bound by the ancillary service contract if the consumer
exercises his right of withdrawal from the credit agreement in
accordance with this Article.

5. [If the consumer has a right of withdrawal under paragraphs 1,

3 and 4, Articles 6 and 7 of Directive 2002/65/ EC and Article

5 of Council Directive 85/577/EEC of 20 December 1985 to
protect the consumer in respect of contracts negotiated away from
business premises (') shall not apply.

6. Member States may provide that paragraphs 1 to 4 of this Article

(') OIL372,31.12.1985, p. 31.
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BRI R ¢

shall not apply to credit agreements which by law are required
to be concluded through the services of a notary, provided that
the notary confirms that the consumer is guaranteed the rights
provided for under Articles 5 and 10.

7. This Article shall be without prejudice to any rule of national law
establishing a period of time during which the performance of the
contract may not begin.

Article 15 Linked credit agreements

1. Where the consumer has exercised a right of withdrawal, based
on Community law, concerning a contract for the supply of
goods or services, he shall no longer be bound by a linked credit
agreement.

2. Where the goods or services covered by a linked credit agreement
are not supplied, or are supplied only in part, or are not in
conformity with the contract for the supply thereof, the consumer
shall have the right to pursue remedies against the creditor if the
consumer has pursued his remedies against the supplier but has
failed to obtain the satisfaction to which he is entitled according
to the law or the contract for the supply of goods or services.
Member States shall determine to what extent and under what
conditions those remedies shall be exercisable.

3. This Article shall be without prejudice to any national rules
rendering the creditor jointly and severally liable in respect of any
claim which the consumer may have against the supplier where
the purchase of goods or services from the supplier has been
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financed by a credit agreement.

Article 16 Early repayment

1. The consumer shall be entitled at any time to discharge fully or
partially his obligations under a credit agreement. In such cases,
he shall be entitled to a reduction in the total cost of the credit,
such reduction consisting of the interest and the costs for the
remaining duration of the contract.

2. In the event of early repayment of credit the creditor shall be
entitled to fair and objectively justified compensation for possible
costs directly linked to early repayment of credit provided that the
early repayment falls within a period for which the borrowing rate
s fixed.

Such compensation may not exceed 1 % of the amount of credit
repaid early, if the period of time between the early repayment
and the agreed termination of the credit agreement exceeds one
year. If the period does not exceed one year, the compensation
may not exceed 0,5 % of the amount of credit repaid early.

3. Compensation for early repayment shall not be claimed:

(a) if the repayment has been made under an insurance contract
intended to provide a credit repayment guarantee;

(b) in the case of overdraft facilities; or

(c) if the repayment falls within a period for which the borrowing
rate is not fixed.

4. Member States may provide that:

(a) such compensation may be claimed by the creditor only on
condition that the amount of the early repayment exceeds the
threshold defined by national law. That threshold shall not
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BRI R ¢

exceed EUR 10 000 within any period of 12 months;

(b) the creditor may exceptionally claim higher compensation if
he can prove that the loss he suffered from early repayment
exceeds the amount determined under paragraph 2.

If the compensation claimed by the creditor exceeds the loss
actually suffered, the consumer may claim a corresponding
reduction.

In this case, the loss shall consist of the difference between the
initially agreed interest rate and the interest rate at which the
creditor can lend out the amount repaid early on the market

at the time of early repayment, and shall take into account the
impact of early repayment on administrative costs.

5. Any compensation shall not exceed the amount of interest the

consumer would have paid during the period between the early
repayment and the agreed date of termination of the credit

agreement.

Article 17 Assignment of rights

l.

In the event of assignment to a third party of the creditor's rights
under a credit agreement or the agreement itself, the consumer
shall be entitled to plead against the assignee any defence which
was available to him against the original creditor, including set-
off where the latter is permitted in the Member State concerned.
The consumer shall be informed of the assignment referred to
in paragraph 1 except where the original creditor, by agreement
with the assignee, continues to service the credit vis-a-vis the
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consumer.

Article 18 Overrunning

1.

In the case of an agreement to open a current account, where
there is a possibility that the consumer is allowed an overrun,

the agreement shall contain in addition the information referred
to in Article 6(1)(e). The creditor shall in any case provide that
information on paper or another durable medium on a regular
basis.

In the event of a significant overrunning exceeding a period of
one month, the creditor shall inform the consumer without delay,
on paper or on another durable medium,

(a) of the overrunning;

(b) of the amount involved;

(c) of the borrowing rate;

(d) of any penalties, charges or interest on arrears applicable.

This Article shall be without prejudice to any rule of national law
requiring the creditor to offer another kind of credit product when
the duration of the overrunning is significant.

CHAPTERV ANNUAL PERCENTAGE

RATE OF CHARGE

Article 19 Calculation of the annual percentage

1.

rate of charge

The annual percentage rate of charge, equating, on an annual
basis, to the present value of all commitments (drawdowns,
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repayments and charges), future or existing, agreed by the creditor
and the consumer, shall be calculated in accordance with the
mathematical formula set out in Part [ of Annex I.

For the purpose of calculating the annual percentage rate of
charge, the total cost of the credit to the consumer shall be
determined, with the exception of any charges payable by the
consumer for non-compliance with any of his commitments laid
down in the credit agreement and charges other than the purchase
price which, for purchases of goods or services, he is obliged to
pay whether the transaction is effected in cash or on credit.

The costs of maintaining an account recording both payment
transactions and drawdowns, the costs of using a means of
payment for both payment transactions and drawdowns, and
other costs relating to payment transactions shall be included in
the total cost of credit to the consumer unless the opening of the
account is optional and the costs of the account have been clearly
and separately shown in the credit agreement or in any other
agreement concluded with the consumer.

The calculation of the annual percentage rate of charge shall be
based on the assumption that the credit agreement is to remain
valid for the period agreed and that the creditor and the consumer
will fulfil their obligations under the terms and by the dates
specified in the credit agreement.

In the case of credit agreements containing clauses allowing
variations in the borrowing rate and, where applicable,

charges contained in the annual percentage rate of charge but
unquantifiable at the time of calculation, the annual percentage
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BRI R ¢

rate of charge shall be calculated on the assumption that the
borrowing rate and other charges will remain fixed in relation to
the initial level and will remain applicable until the end of the
credit agreement.

5. Where necessary, the additional assumptions set out in Annex I
may be used in calculating the annual percentage rate of charge.
If the assumptions set out in this Article and in Part II of Annex I
do not suffice to calculate the annual percentage rate of charge in
a uniform manner or are not adapted any more to the commercial
situation at the market, the Commission may determine the
necessary additional assumptions for the calculation of the
annual percentage rate of charge, or modify existing ones. These
measures, designed to amend non-essential elements of this
Directive, shall be adopted in accordance with the regulatory
procedure with scrutiny referred to in Article 25(2).

CHAPTER VI CREDITORS AND CREDIT
INTERMEDIARIES

Article 20 Regulation of creditors

Member States shall ensure that creditors are supervised by
a body or authority independent from financial institutions, or
regulated. This shall be without prejudice to Directive 2006/48/EC.

Article 21 Certain obligations of credit
intermediaries vis-a-vis consumers
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Member States shall ensure that:

(a) a credit intermediary indicates in advertising and
documentation intended for consumers the extent of his
powers, in particular whether he works exclusively with one or
more creditors or as an independent broker;

(b) the fee, if any, payable by the consumer to the credit
intermediary for his services is disclosed to the consumer, and
agreed between the consumer and the credit intermediary on
paper or another durable medium before the conclusion of the
credit agreement;

(c) the fee, if any, payable by the consumer to the credit
intermediary for his services is communicated to the creditor
by the credit intermediary, for the purpose of calculation of the
annual percentage rate of charge.

CHAPTER VII IMPLEMENTING
MEASURES

Article 22 Harmonisation and imperative
nature of this Directive
1. Insofar as this Directive contains harmonised provisions, Member
States may not maintain or introduce in their national law
provisions diverging from those laid down in this Directive.
2. Member States shall ensure that consumers may not waive
the rights conferred on them by the provisions of national law

implementing or corresponding to this Directive.
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3.

Member States shall further ensure that the provisions they adopt
in implementation of this Directive cannot be circumvented

as a result of the way in which agreements are formulated, in
particular by integrating drawdowns or credit agreements falling
within the scope of this Directive into credit agreements the
character or purpose of which would make it possible to avoid its
application.

Member States shall take the necessary measures to ensure that
consumers do not lose the protection granted by this Directive
by virtue of the choice of the law of a third country as the law
applicable to the credit agreement, if the credit agreement has a
close link with the territory of one or more Member States.

Article 23 Penalties

Member States shall lay down the rules on penalties applicable

to infringements of the national provisions adopted pursuant to this

Directive and shall take all measures necessary to ensure that they

are implemented. The penalties provided for must be effective,

proportionate and dissuasive.

Article 24 Out-of-court dispute resolution

1.

Member States shall ensure that adequate and effective outof-
court dispute resolution procedures for the settlement of consumer
disputes concerning credit agreements are put in place, using
existing bodies where appropriate.

Member States shall encourage those bodies to cooperate in
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order to also resolve cross-border disputes concerning credit

agreements.

Article 25 Committee procedure

1. The Commission shall be assisted by a Committee.

2. Where reference is made to this paragraph, Article 5a(1) to (4)
and Article 7 of Decision 1999/468/EC shall apply, having regard
to the provisions of Article 8 thereof.

Article 26 Information to be supplied to the
Commission

Where a Member State makes use of any of the regulatory
choices referred to in Article 2(5) and 2(6), Article 4(1), Article
4(2)(c), Article 6(2), Article 10(1), Article 10(5)(f), Article 14(2)
and Article 16(4), it shall inform the Commission thereof as well
as of any subsequent changes. The Commission shall make that
information public on a website or in another easily accessible way.
Member States shall take the appropriate measures to diffuse that
information amongst national creditors and consumers.

Article 27 Transposition

1. Before 11 June 2010 Member States shall adopt and publish the
provisions necessary to comply with this Directive. They shall
forthwith inform the Commission thereof.
They shall apply those provisions from 11 June 2010.
When Member States adopt these provisions, they shall contain a
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reference to this Directive or be accompanied by such reference
on the occasion of their official publication. The methods of
making such reference shall be laid down by Member States.

The Commission shall undertake, every five years and for the first
time 11 June 2013, a review of the thresholds laid down in this
Directive and its annexes and the percentages used to calculate
the compensation payable in the event of early repayment,
assessing them in the light of economic trends in the Community
and the situation of the market concerned. The Commission

shall also monitor the effect of the existence of the regulatory
choices referred to in Article 2(5) and 2(6), Article 4(1), Article
4(2)(c), Article 6(2), Article 10(1), Article 10(2)(f), Article 14(2)
and Article 16(4) on the internal market and consumers. The
results shall be made known to the European Parliament and the
Council, accompanied where appropriate by a proposal to modify
the thresholds and percentages as well as the abovementioned
regulatory choices accordingly.

Article 28 Conversion of amounts expressed in

1.

euro into national currency
For the purposes of this Directive, those Member States who
convert the amounts expressed in euro into their national currency
shall initially use in the conversion the exchange rate prevailing
on the date of adoption of this Directive.
Member States may round off the amounts resulting from the

conversion provided that such rounding off does not exceed EUR
10.
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CHAPTER VIII TRANSITIONAL AND
FINAL PROVISIONS

Article 29 Repeal
Directive 87/102/EEC shall be repealed with effect from 11 June
2010.

Article 30 Transitional measures

1. This Directive shall not apply to credit agreements existing on the
date when the national implementing measures enter into force.

2. However, Member States shall ensure that Articles 11, 12, 13 and
17, the second sentence of Article 18(1), and Article 18(2) are
applied also to open-end credit agreements existing on the date
when the national implementing measures enter into force.

Article 31 Entry into force

This Directive shall enter into force on the 20th day following
its publication in the Official Journal of the European Union.

Article 32 Addressees

This Directive is addressed to the Member States.
Done at Strasbourg, 23 April 2008.

For the European Parliament For the Council
The President The President
H.-G. POTTERING J. LENARCIC
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Canada Consumer Product Safety Act

OFFICIAL STATUS OF CONSOLIDATIONS

Subsections 31(1) and (2) of the Legislation Revision and
Consolidation Act, in force on June 1, 2009, provide as follows:
31. (1) Every copy of a consolidated statute or consolidated
regulation published by the Minister under this Act in
either print or electronic form is evidence of that statute or
regulation and of its contents and every copy purporting to be
published by the Minister is deemed to be so published, unless
the contrary is shown.

(2) In the event of an inconsistency between a consolidated
statute published by the Minister under this Act and the
original statute or a subsequent amendment as certified by the
Clerk of the Parliaments under the Publication of Statutes Act,
the original statute or amendment prevails to the extent of the

inconsistency.

S.C. 2010, c. 21

An Act respecting the safety of consumer products [ Assented to
15th December 2010]Whereas the Parliament of Canada recognizes
the objective of protecting the public by addressing dangers to human
health or safety that are posed by consumer products;

Whereas the Parliament of Canada recognizes that the growing
number of consumer products that flow across the borders of an
increasingly global marketplace make the realization of that objective
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a challenge;

Whereas the Parliament of Canada recognizes that along with
the Government of Canada, individuals and suppliers of consumer
products have an important role to play in addressing dangers to
human health or safety that are posed by consumer products;

Whereas the Parliament of Canada wishes to foster cooperation
within the Government of Canada, between the governments
in this country and with foreign governments and international
organizations, in particular by sharing information, in order to
effectively address those dangers;

Whereas the Parliament of Canada recognizes that, given the
impact activities with respect to consumer products may have on the
environment, there is a need to create a regulatory system regarding
consumer products that is complementary to the regulatory system
regarding the environment;

Whereas the Parliament of Canada recognizes that a lack of
full scientific certainty is not to be used as a reason for postponing
measures that prevent adverse effects on human health if those effects
could be serious or irreversible;

And whereas the Parliament of Canada recognizes that the
application of effective measures to encourage compliance with the
federal regulatory system for consumer products is key to addressing
the dangers to human health or safety posed by those products;

Now, therefore, Her Majesty, by and with the advice and consent
of the Senate and House of Commons of Canada, enacts as follows:
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SHORT TITLE

1. This Act may be cited as the Canada Consumer Product Safety
Act.

INTERPRETATION

2. The following definitions apply in this Act.
“advertisement” includes a representation by any means for the
purpose of promoting directly or indirectly the sale of a consumer
product.
“analyst” means an individual designated as an analyst under
section 29 or under section 28 of the Food and Drugs Act.
“article to which this Act or the regulations apply” means

(a) a consumer product;

(b) anything used in the manufacturing, importation,
packaging, storing, advertising, selling, labelling, testing or
transportation of a consumer product; or

(c) a document that is related to any of those activities or a
consumer product.

“confidential business information” — in respect of a person

to whose business or affairs the information relates — means

business information

(a) that is not publicly available;

(b) in respect of which the person has taken measures that are
reasonable in the circumstances to ensure that it remains not
publicly available; and

(c) that has actual or potential economic value to the person or
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hEL R E AR 22

their competitors because it is not publicly available and
its disclosure would result in a material financial loss to the
person or a material financial gain to their competitors.
“consumer product” means a product, including its components,
parts or accessories, that may reasonably be expected to be
obtained by an individual to be used for non-commercial purposes,
including for domestic, recreational and sports purposes, and
includes its packaging.
“danger to human health or safety” means any unreasonable
hazard — existing or potential — that is posed by a consumer
product during or as a result of its normal or foreseeable use
and that may reasonably be expected to cause the death of
an individual exposed to it or have an adverse effect on that
individual’s health — including an injury — whether or not the
death or adverse effect occurs immediately after the exposure to
the hazard, and includes any exposure to a consumer product that
may reasonably be expected to have a chronic adverse effect on
human health.
“document” means anything on which information that is capable
of being understood by a person, or read by a computer or other
device, is recorded or marked.
“government” means any of the following or their institutions:
(a) the federal government;
(b) a corporation named in Schedule III to the Financial
Administration Act;
(c) a provincial government or a public body established under
an Act of the legislature of a province;
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(d) an aboriginal government as defined in subsection 13(3) of
the Access to Information Act;

(e) a government of a foreign state or of a subdivision of a
foreign state; or

(f) an international organization of states.

“import” means to import into Canada.

“inspector” means an individual designated as an inspector under

subsection 19(2).

manufacture” includes produce, formulate, repackage and prepare,

as well as recondition for sale.

“Minister” means the Minister of Health.

“person” means an individual or an organization as defined in

section 2 of the Criminal Code.

“personal information” has the same meaning as in section 3 of

the Privacy Act.

“prescribed” means prescribed by regulation.

“review officer” means an individual designated as a review

officer under section 34.

“sell” includes offer for sale, expose for sale or have in possession

for sale — or distribute to one or more persons, whether or not the

distribution is made for consideration — and includes lease, offer

for lease, expose for lease or have in possession for lease.

“storing” does not include the storing of a consumer product by an

individual for their personal use.

PURPOSE
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3. The purpose of this Act is to protect the public by addressing

or preventing dangers to human health or safety that are posed
by consumer products in Canada, including those that circulate
within Canada and those that are imported.

APPLICATION

4. (1) This Act applies to consumer products with the exception of

those listed in Schedule 1.

(2) This Act applies to tobacco products as defined in section 2 of
the Tobacco Act but only in respect of their ignition propensity.

(3) For greater certainty, this Act does not apply to natural health

products as defined in subsection 1(1) of the Natural Health
Products Regulations made under the Food and Drugs Act.

PROHIBITIONS

3.

No person shall manufacture, import, advertise or sell a consumer

product listed in Schedule 2.

No person shall manufacture, import, advertise or sell a consumer

product that does not meet the requirements set out in the

regulations.

No manufacturer or importer shall manufacture, import, advertise

or sell a consumer product that

(a) is a danger to human health or safety;

(b) 1s the subject of a recall order made under section 31 or such
an order that is reviewed under section 35 or is the subject of

a voluntary recall in Canada because the product is a danger
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hEL R E AR 22

to human health or safety; or
(c) is the subject of a measure that the manufacturer or importer
has not carried out but is required to carry out under an order
made under section 32 or such an order that is reviewed
under section 35.
8. No person shall advertise or sell a consumer product that they
know
(a) is a danger to human health or safety;
(b) is the subject of a recall order made under section 31 or such
an order that is reviewed under section 35 or is the subject of
a voluntary recall in Canada because the product is a danger
to human health or safety; or
(c) is the subject of a measure that has not been carried out but is
required to be carried out under an order made under section
32 or such an order that is reviewed under section 35.
9. No person shall package or label a consumer product
(a) in a manner — including one that is false, misleading or
deceptive — that may reasonably be expected to create an
erroneous impression regarding the fact that it is not a danger
to human health or safety; or
(b) in a manner that is false, misleading or deceptive regarding
its certification related to its safety or its compliance with a
safety standard or the regulations.
10. No person shall advertise or sell a consumer product that they
know is advertised, packaged or labelled in a manner referred to
in section 9.
11. No person shall knowingly provide the Minister with false or
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hEL R E AR 22

misleading information in relation to a matter under this Act or
the regulations.

TESTS, STUDIES AND COMPILATION OF
INFORMATION

12. The Minister may, by written notice, order any person who
manufactures or imports a consumer product for commercial
purposes to
(a) conduct tests or studies on the product in order to obtain the

information that the Minister considers necessary to verify
compliance or prevent non-compliance with this Act or the
regulations;

(b) compile any information that the Minister considers
necessary to verify compliance or prevent non-compliance
with this Act or the regulations; and

(c) provide him or her with the documents that contain that
information and the results of the tests or studies in the time
and manner that the Minister specifies.

PREPARING AND MAINTAINING
DOCUMENTS

13. (1) Any person who manufactures, imports, advertises, sells
or tests a consumer product for commercial purposes shall
prepare and maintain
(a) documents that indicate
(1) 1n the case of a retailer, the name and address of the
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hEL R E AR 22

person from whom they obtained the product and the
location where and the period during which they sold
the product, and
(i1) in the case of any other person, the name and address
of the person from whom they obtained the product
or to whom they sold it, or both, as applicable; and
(b) the prescribed documents.

(2) The person shall keep the documents until the expiry of six
years after the end of the year to which they relate or for any
other period that may be prescribed.

(3) The person shall keep the documents at their place of business
in Canada or at any prescribed place and shall, on written
request, provide the Minister with them.

(4) The Minister may, subject to any terms and conditions that
he or she may specify, exempt a person from the requirement
to keep documents in Canada if the Minister considers it
unnecessary or impractical for the person to keep them in
Canada.

(5) A person who imports a consumer product for commercial
purposes shall, no later than at the time of the product’s
importation, provide the Minister with those documents
referred to in paragraph (1)(b) that are specified in the
regulations.

DUTIES IN THE EVENT OF AN INCIDENT

14. (1) In this section, “incident” means, with respect to a consumer
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SEAP R FART 2

product,

(a) an occurrence in Canada or elsewhere that resulted or may
reasonably have been expected to result in an individual’s
death or in serious adverse effects on their health,
including a serious injury;

(b) a defect or characteristic that may reasonably be expected
to result in an individual’s death or in serious adverse
effects on their health, including a serious injury;

(c) incorrect or insufficient information on a label or in
instructions — or the lack of a label or instructions — that
may reasonably be expected to result in an individual’s
death or in serious adverse effects on their health,
including a serious injury; or

(d) a recall or measure that is initiated for human health or
safety reasons by

(1) a foreign entity,

(i1) a provincial government,

(ii1) a public body that is established under an Act of the
legislature of a province,

(iv) an aboriginal government as defined in subsection
13(3) of the Access to Information Act, or

(v) an institution of an entity referred to in subparagraphs
(i1) to (iv).

(2) A person who manufactures, imports or sells a consumer
product for commercial purposes shall provide the Minister
and, if applicable, the person from whom they received the
consumer product with all the information in their control
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regarding any incident related to the product within two days
after the day on which they become aware of the incident.

(3) The manufacturer of the consumer product, or if the
manufacturer carries on business outside Canada, the importer,
shall provide the Minister with a written report — containing
information about the incident, the product involved in the
incident, any products that they manufacture or import, as the
case may be, that to their knowledge could be involved in a
similar incident and any measures they propose be taken with
respect to those products — within 10 days after the day on
which they become aware of the incident or within the period
that the Minister specifies by written notice.

DISCLOSURE OF INFORMATION BY THE
MINISTER

15. (1) The Minister may disclose personal information to a person
or a government that carries out functions relating to the
protection of human health or safety without the consent of
the individual to whom the personal information relates if the
disclosure is necessary to identify or address a serious danger
to human health or safety.

(2) For greater certainty, nothing in this section affects the
provisions of the Privacy Act.

16. The Minister may disclose confidential business information

to a person or a government that carries out functions relating
to the protection of human health or safety or the environment
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— 1in relation to a consumer product — without the consent of
the person to whose business or affairs the information relates
and without notifying that person if the person to whom or
government to which the information may be disclosed agrees in
writing to maintain the confidentiality of the information and to
use it only for the purpose of carrying out those functions.

17. (1) The Minister may, without the consent of the person to
whose business or affairs the information relates and without
notifying that person beforehand, disclose confidential
business information about a consumer product that is a
serious and imminent danger to human health or safety or the
environment, if the disclosure of the information is essential
to address the danger.

(2) If the Minister discloses confidential business information
under subsection (1), he or she shall, not later than the next
business day following the disclosure, notify the person to
whose business or affairs the information relates.

(3) In this section, “business day”’ means a day other than a
Saturday or a holiday.

18. For greater certainty, the Minister may disclose to the public

information about a danger to human health or safety that a

consumer product poses.

INSPECTORS

19. (1) The Minister shall decide on the number of inspectors
sufficient for the purpose of the administration and
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enforcement of this Act and the regulations.

(2) The Minister may designate an individual as an inspector for
the purpose of the administration and enforcement of this Act
and the regulations.

(3) An inspector shall be given a certificate in a form established
by the Minister attesting to the inspector’s designation and, on
entering a place under subsection 21(1), the inspector shall, on
request, produce the certificate to the person in charge of that
place.

20. No person shall knowingly obstruct, hinder or make a false or
misleading statement either orally or in writing to an inspector
who is carrying out their functions.

INSPECTION

21. (1) Subject to subsection 22(1), an inspector may, for the purpose
of verifying compliance or preventing non-compliance with
this Act or the regulations, at any reasonable time enter a
place, including a conveyance, in which they have reasonable
grounds to believe that a consumer product is manufactured,
imported, packaged, stored, advertised, sold, labelled, tested
or transported, or a document relating to the administration of
this Act or the regulations is located.

(2) The inspector may, for the purpose referred to in subsection
(1),
(a) examine or test anything — and take samples free of
charge of an article to which this Act or the regulations
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apply — that is found in the place;

(b) open a receptacle or package that is found in the place;

(c) examine a document that is found in the place, make a
copy of it or take an extract from it;

(d) seize and detain for any time that may be necessary

(1) an article to which this Act or the regulations apply
that is found in the place, or
(i1) the conveyance;

(e) order the owner or person having possession, care or
control of an article to which this Act or the regulations
apply that is found in the place — or of the conveyance
— to move it or, for any time that may be necessary, not
to move it or to restrict its movement;

(f) use or cause to be used a computer or other device that
is at the place to examine a document that is contained
in or available to a computer system or reproduce it or
cause it to be reproduced in the form of a printout or other
intelligible output and remove the output for examination
or copying;

(g) use or cause to be used copying equipment that is at the
place and remove the copies for examination;

(h) take photographs and make recordings and sketches; and

(1) order the owner or person in charge of the place or a
person who manufactures, imports, packages, stores,
advertises, sells, labels, tests or transports a consumer
product at the place to establish their identity to the
inspector’s satisfaction or to stop or start the activity.
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(3) For the purpose of entering the conveyance, an inspector may
order the owner or person having possession, care or control
of the conveyance to stop it or move it to a place where the
inspector can enter it.
(4) An inspector who is carrying out their functions and any
person accompanying them may enter on or pass through or
over private property.
(5) The owner or person in charge of the place and every person
found in the place shall give an inspector who is carrying out
their functions all reasonable assistance and provide them
with any information that they may reasonably require.
22. (1) If the place mentioned in subsection 21(1) is a dwelling-
house, an inspector may not enter it without the consent of the
occupant except under the authority of a warrant issued under
subsection (2).
(2) A justice of the peace may, on ex parte application, issue a
warrant authorizing, subject to the conditions specified in the
warrant, the person who is named in it to enter a dwelling-
house if the justice of the peace is satisfied by information on
oath that
(a) the dwelling-house is a place described in subsection
21(1);

(b) entry to the dwelling-house is necessary for the purposes
referred to in subsection 21(1); and

(c) entry to the dwelling-house was refused or there are
reasonable grounds to believe that it will be refused or to
believe that consent to entry cannot be obtained from the
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occupant.

(3) In executing a warrant issued under subsection (2), the
inspector may not use force unless they are accompanied by a
peace officer and the use of force is authorized in the warrant.

(4) If an inspector believes that it would not be practical to
appear personally to make an application for a warrant under
subsection (2), a warrant may be issued by telephone or other
means of telecommunication on application submitted by
telephone or other means of telecommunication and section
487.1 of the Criminal Code applies for that purpose with any

necessary modifications.
PROCEDURES FOLLOWING SEIZURE

23. Except with the authority of an inspector, no person shall remove,
alter or interfere in any way with anything seized under this Act.
24. An inspector who seizes a thing under this Act may
(a) on notice to and at the expense of its owner or the person
having possession, care or control of it at the time of its
seizure, store it or move it to another place; or
(b) order its owner or the person having possession, care or
control of it at the time of its seizure to store it or move it to
another place at their expense.
25. An inspector who seizes a thing under this Act shall release
it if they are satisfied that the provisions of this Act and the
regulations with respect to it have been complied with.
26. (1) A seized thing is, at Her election, forfeited to Her Majesty in
right of Canada if
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(a) within 60 days after the seizure, no person is identified as
its owner or as a person who is entitled to possess it; or

(b) the owner or person who is entitled to possess it, within
60 days after the day on which they are notified that the
inspector has released the seized thing, does not claim it.

(2) Subsection (1) does not apply if proceedings are instituted in
respect of an offence that relates to the thing that was seized.

(3) A seized thing that is forfeited may be disposed of at the
expense of its owner or the person who was entitled to possess
it at the time of its seizure.

27. (1) If a person is convicted of an offence under this Act, the court
may order that a seized thing by means of or in relation to
which the offence was committed be forfeited to Her Majesty
in right of Canada.

(2) A seized thing that is forfeited may be disposed of at the
expense of its owner or the person who was entitled to possess
it at the time of its seizure.

28. If the owner of a seized thing consents to its forfeiture, the seized

thing is forfeited to Her Majesty in right of Canada and may be

disposed of at the expense of the owner.

ANALYSIS

29. The Minister may designate any individual or class of individuals
as analysts for the administration and enforcement of this Act and
the regulations.

30. (1) An inspector may submit to an analyst, for analysis or
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examination, anything seized by the inspector, or any sample
of it, or any samples taken by the inspector.

(2) An analyst who has made an analysis or examination may
issue a certificate or report setting out the results of the
analysis or examination.

ORDERS FOR RECALLS AND TAKING
MEASURES

31. (1) If the Minister believes on reasonable grounds that a consumer
product is a danger to human health or safety, he or she may
order a person who manufactures, imports or sells the product
for commercial purposes to recall it.

(2) The order shall be provided in the form of a written notice and
must include
(a) a statement of the reasons for the recall; and
(b) the time and manner in which the recall is to be carried
out.
32. (1) The Minister may order a person who manufactures, imports,
advertises or sells a consumer product to take any measure
referred to in subsection (2) if
(a) that person does not comply with an order made under
section 12 with respect to the product;

(b) the Minister has made an order under section 31 with
respect to the product;

(c) the Minister believes on reasonable grounds that the
product is the subject of a measure or recall undertaken
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voluntarily by the manufacturer or importer; or
(d) the Minister believes on reasonable grounds that there is
a contravention of this Act or the regulations in relation to
the product.
(2) The measures include
(a) stopping the manufacturing, importation, packaging,
storing, advertising, selling, labelling, testing or
transportation of the consumer product or causing any of
those activities to be stopped; and
(b) any measure that the Minister considers necessary to
remedy a non-compliance with this Act or the regulations,
including any measure that relates to the product that the
Minister considers necessary in order for the product to
meet the requirements of the regulations or to address
or prevent a danger to human health or safety that the
product poses.
(3) The order shall be provided in the form of a written notice and
must include
(a) a statement of the reasons for the measure; and
(b) the time and manner in which the measure is to be carried
out.

33. If a person does not comply with an order made under section 31
or 32 within the time specified, the Minister may, on his or her
own initiative and at that person’s expense, carry out the recall or
measure required.
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REVIEW OF ORDERS FOR RECALLS AND
TAKING MEASURES

34. The Minister may designate any individual or class of individuals
that are qualified as review officers for the purpose of reviewing
orders under section 35.

35. (1) Subject to any other provision of this section, an order that is
made under section 31 or 32 shall be reviewed on the written
request of the person who was ordered to recall a consumer
product or to take another measure — but only on grounds
that involve questions of fact alone or questions of mixed law
and fact — by a review officer other than the individual who
made the order.

(2) The written request must state the grounds for review and
set out the evidence — including evidence that was not
considered by the individual who made the order — that
supports those grounds and the decision that is sought. It shall
be provided to the Minister within seven days after the day on
which the order was provided or, in the event of a serious and
imminent danger to human health or safety, any shorter period
that may be specified in the order.

(3) The review is not to be done if the request does not comply
with subsection (2) or is frivolous, vexatious or not made in
good faith.

(4) The person who made the request shall, without delay, be
notified in writing of the reasons for not doing the review.

(5) A review officer — other than the individual who made the
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order — may review an order, whether or not a request is
made under subsection (1).

(6) An order continues to apply during a review unless the review
officer decides otherwise.

(7) A review officer shall complete the review no later than 30
days after the day on which the request is provided to the
Minister.

(8) The review officer may extend the review period by no more
than 30 days if they are of the opinion that more time is
required to complete the review. They may extend the review
period more than once.

(9) If the review period is extended, the person who made the
request shall, without delay, be notified in writing of the
reasons for extending it.

(10) On completion of a review, the review officer shall confirm,

amend, terminate or cancel the order.

(11) The person who made the request or, if there is no request,
the person who was ordered to recall the consumer product
or to take another measure shall, without delay, be notified in
writing of the reasons for the review officer’s decision under
subsection (10).

(12) An order that is amended is subject to review under this
section.

INJUNCTION
36. (1) If, on the application of the Minister, it appears to a court of
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competent jurisdiction that a person has done or is about to do

or is likely to do an act or thing that constitutes or is directed

toward the commission of an offence under this Act, the court

may issue an injunction ordering the person who is named in

the application to

(a) refrain from doing an act or thing that it appears to the
court may constitute or be directed toward the commission
of an offence under this Act; or

(b) do an act or thing that it appears to the court may prevent
the commission of an offence under this Act.

(2) No injunction shall be issued under subsection (1) unless 48
hours’ notice is served to the party or parties who are named
in the application or the urgency of the situation is such that
service of notice would not be in the public interest.

REGULATIONS

37. (1) The Governor in Council may make regulations for carrying
out the purposes and provisions of this Act, including
regulations
(a) exempting, with or without conditions, a consumer
product or class of consumer products from the
application of this Act or the regulations or a provision of
this Act or the regulations, including exempting consumer
products manufactured in Canada for the purpose of
export or imported solely for the purpose of export;

(b) exempting, with or without conditions, a class of persons
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from the application of this Act or the regulations or a
provision of this Act or the regulations in relation to a
consumer product or class of consumer products;

(c) amending Schedule 1 or 2 by adding or deleting a
consumer product or class of consumer products;

(d) respecting the preparation and maintenance of documents,
including by specifying the documents to be prepared and
maintained, where they may be kept and for how long;

(e) specifying the documents that an importer shall provide
the Minister with under subsection 13(5);

(f) respecting the manufacturing, importation, packaging,
storing, sale, advertising, labelling, testing or
transportation of a consumer product or class of consumer
products;

(g) prohibiting the manufacturing, importation, packaging,
storing, sale, advertising, labelling, testing or
transportation of a consumer product or class of consumer
products;

(h) respecting the communication of warnings or other health
or safety information to the public by a person who
manufactures, imports, advertises or sells a consumer
product or class of consumer products, including by way
of a product’s label or instructions;

(1) respecting the time and manner in which information,
notices and documents are to be provided or served under
this Act;

(j) respecting the designation or recognition of persons or
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classes of persons who would be authorized to certify that
a consumer product or class of consumer products meets
the applicable requirements and respecting their functions
in relation to that certification;

(k) respecting the performance of an inspector’s, analyst’s or
review officer’s functions and the circumstances in which
an inspector or a review officer may exercise their powers;

(I) respecting the taking of samples or the seizure, detention,
forfeiture or disposal of anything under this Act;

(m)respecting the recall of a consumer product or class of
consumer products;

(n) respecting the measures referred to in section 32;

(o) respecting the review of orders under section 35; and

(p) prescribing anything that by this Act is to be prescribed.

(2) A regulation made under this Act may incorporate by
reference documents produced by a person or body other than
the Minister including by
(a) an organization established for the purpose of writing

standards, including an organization accredited by the
Standards Council of Canada;

(b) an industrial or trade organization; or

(c) a government.

(3) A regulation made under this Act may incorporate by
reference documents that the Minister reproduces or translates
from documents produced by a body or person other than the
Minister
(a) with any adaptations of form and reference that will
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facilitate their incorporation into the regulation; or
(b) in a form that sets out only the parts of them that apply for
the purposes of the regulation.

(4) A regulation made under this Act may incorporate by
reference documents that the Minister produces jointly with
another government for the purpose of harmonizing the
regulation with other laws.

(5) A regulation made under this Act may incorporate by
reference technical or explanatory documents that the Minister
produces, including
(a) specifications, classifications, illustrations, graphs or other

information of a technical nature; and
(b) test methods, procedures, operational standards, safety
standards or performance standards of a technical nature.

(6) Documents may be incorporated by reference as amended
from time to time.

(7) Subsections (2) to (6) are for greater certainty and do not limit
any authority to make regulations incorporating material by
reference that exists apart from those subsections.

38. (1) Before a regulation is made under paragraph 37(1)(a), (b) or
(c), the Minister shall cause the proposed regulation to be laid
before each House of Parliament.

(2) The proposed regulation may be referred to an appropriate
committee of the Senate, as determined by its rules, which
may review the proposed regulation and report its findings to
the Senate.

(3) The proposed regulation shall be referred to the Standing
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Committee on Health of the House of Commons or, if there
is not a Standing Committee on Health, the appropriate
committee of the House of Commons, as determined by its
rules, which may review the proposed regulation and report
its findings to the House of Commons.
(4) A regulation may not be made before the earliest of
(a) 30 sitting days after the proposed regulation is laid before
both Houses of Parliament,

(b) 90 calendar days after the proposed regulation is laid
before both Houses of Parliament, and

(c) the day after each appropriate committee has reported its
findings with respect to the proposed regulation.

(5) The Minister shall take into account any report of the
committee of either House. If a regulation does not
incorporate a recommendation of the committee of either
House, the Minister shall cause to be laid before that House a
statement of the reasons for not incorporating it.

(6) A proposed regulation that has been laid before both Houses
of Parliament need not again be so laid prior to the making of
the regulation, whether it has been altered or not.

(7) For the purpose of subsection (4), “sitting day” means a day
on which either House of Parliament sits.

39. (1) A regulation may be made without being laid before either
House of Parliament if the Minister is of the opinion that
(a) the changes made by the regulation to an existing
regulation are so immaterial or insubstantial that section
38 should not apply in the circumstances; or
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(b) the regulation must be made immediately in order to
protect the health or safety of any person.
(2) If a regulation is made without being laid before both Houses
of Parliament, the Minister shall cause a statement of his
or her reasons to be laid before each House of Parliament
within the first 30 days on which that House is sitting after the
regulation is made.

INTERIM ORDERS

40. (1) The Minister may make an interim order that contains any
provision that may be contained in a regulation made under
this Act if he or she believes that immediate action is required
to deal with a significant danger — direct or indirect — to
human health or safety.

(2) An interim order has effect from the time that it is made but
ceases to have effect on the earliest of
(a) 14 days after it is made, unless it is approved by the
Governor in Council,
(b) the day on which it is repealed,
(c) the day on which a regulation made under this Act that has
the same effect as the interim order comes into force, and
(d) one year after the interim order is made or any shorter
period that may be specified in the interim order.
(3) An interim order is exempt from the application of sections 3
and 9 of the Statutory Instruments Act.
(4) For the purpose of any provision of this Act other than this
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section, any reference to regulations made under this Act
is deemed to include interim orders, and any reference to a
regulation made under a specified provision of this Act is
deemed to include a reference to the portion of an interim
order containing any provision that may be contained in a
regulation made under the specified provision.

(5) A copy of each interim order must be tabled in each House of
Parliament within 15 days after it is made.

(6) In order to comply with subsection (5), the interim order may
be sent to the Clerk of the House if the House is not sitting.

OFFENCES

41. (1) A person who contravenes a provision of this Act, other than
section 8, 10, 11 or 20, a provision of the regulations or an
order made under this Act is guilty of an offence and is liable
(a) on conviction on indictment, to a fine of not more than
$5,000,000 or to imprisonment for a term of not more
than two years or to both; or

(b) on summary conviction, for a first offence, to a fine of
not more than $250,000 or to imprisonment for a term of
not more than six months or to both and, for a subsequent
offence, to a fine of not more than $500,000 or to
imprisonment for a term of not more than 18 months or to
both.

(2) Due diligence is a defence in a prosecution for an offence
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SEAP R FART 2

under subsection (1).
(3) A person who contravenes section 8, 10, 11 or 20 or who
knowingly or recklessly contravenes another provision of this
Act, a provision of the regulations or an order made under this
Act 1s guilty of an offence and is liable
(a) on conviction on indictment, to a fine in an amount that is
at the discretion of the court or to imprisonment for a term
of not more than five years or to both; or

(b) on summary conviction, for a first offence, to a fine of
not more than $500,000 or to imprisonment for a term of
not more than 18 months or to both and, for a subsequent
offence, to a fine of not more than $1,000,000 or to
imprisonment for a term of not more than two years or to
both.

(4) A court that imposes a sentence shall take into account, in
addition to any other principles that it is required to consider,
the harm or risk of harm caused by the commission of the
offence and the vulnerability of individuals who use the
consumer product.

42. If a person other than an individual commits an offence under
this Act, any of the person’s directors, officers, agents or
mandataries who directed, authorized, assented to, acquiesced in
or participated in the commission of the offence is a party to the
offence and is liable on conviction to the punishment provided for
by this Act, even if the person is not prosecuted for the offence.
43. In a prosecution for an offence under this Act, it is sufficient proof
of the offence to establish that it was committed by any employee,
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44.

45.

46.

47.

agent or mandatary of the accused, even if the employee, agent or

mandatary is not identified or is not prosecuted for the offence.

If an offence under this Act is committed or continued on more

than one day, it constitutes a separate offence for each day on

which it is committed or continued.

A prosecution for an offence under this Act may be instituted,

heard and determined

(a) in the place where the offence was committed or the subject-
matter of the prosecution arose;

(b) where the accused was apprehended; or

(c) where the accused happens to be or is carrying on business.

Proceedings by way of summary conviction in respect of an

offence under this Act may be instituted at any time within two

years after the time the Minister becomes aware of the acts or
omissions that constitute the alleged offence.

(1) In proceedings for an offence under this Act, a declaration,
certificate, report or other document of the Minister or an
inspector, analyst or review officer purporting to have been
signed by that person is admissible in evidence without proof
of the signature or official character of the person appearing to
have signed it and, in the absence of evidence to the contrary,
is proof of the matters asserted in it.

(2) In proceedings for an offence under this Act, a copy of or an
extract from any document that is made by the Minister or
an inspector, analyst or review officer that appears to have
been certified under the signature of that person as a true
copy or extract is admissible in evidence without proof of the
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signature or official character of the person appearing to have
signed it and, in the absence of evidence to the contrary, has
the same probative force as the original would have if it were
proved in the ordinary way.

(3) A document referred to in this section is, in the absence of
evidence to the contrary, presumed to have been issued on the
date that it bears.

(4) No document referred to in this section may be received in
evidence unless the party intending to produce it has provided
reasonable notice of that intention on the party against whom
it is intended to be produced together with a duplicate of the
document.

48. The information and results contained in the documents that a
person provides under an order made under section 12 may not
be used or received to incriminate the person in any proceeding
against them in respect of an offence under this Act.

ADMINISTRATIVE MONETARY PENALTIES
VIOLATION

49. Every person who contravenes an order that is made under
section 31 or 32 or reviewed under section 35 commits a
violation and is liable to the penalty established in accordance
with the regulations.

POWERS OF THE GOVERNOR IN COUNCIL
AND MINISTER
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50. (1) The Governor in Council may make regulations
(a) fixing a penalty, or a range of penalties, in respect of each
violation;
(b) classifying each violation as a minor violation, a serious
violation or a very serious violation;
(c) respecting the circumstances under which, the criteria
by which and the manner in which a penalty may be
increased or reduced, including a reduction in the amount
that is provided for in a compliance agreement; and
(d) respecting the determination of a lesser amount that may
be paid as complete satisfaction of a penalty if paid in the
prescribed time and manner.
(2) The maximum penalty for a violation is $5,000 in the case
of a violation committed by a non-profit organization — or
by any other person for non-commercial purposes — and
$25,000 in any other case.
51. The Minister may
(a) designate individuals, or classes of individuals, who are
authorized to issue notices of violation; and
(b) establish, in respect of each violation, a short-form description
to be used in notices of violation.

PROCEEDINGS

52. (1) If a person designated under paragraph 51(a) believes on
reasonable grounds that a person has committed a violation,
the designated person may issue, and shall provide the person
with, a notice of violation that
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(a) sets out the person’s name;

(b) identifies the alleged violation;

(c) sets out the penalty for the violation that the person is
liable to pay;

(d) sets out the particulars concerning the time and manner of
payment; and

(e) subject to the regulations, sets out a lesser amount that
may be paid as complete satisfaction of the penalty if paid
in the prescribed time and manner.

(2) A notice of violation must clearly summarize, in plain
language, the rights and obligations under this section and
sections 53 to 66 of the person named in it, including the
right to have the acts or omissions that constitute the alleged
violation or the amount of the penalty reviewed and the
procedure for requesting that review.

PENALTIES

53. (1) If the person named in the notice pays, in the prescribed

time and manner, the amount of the penalty or, subject to the

regulations, the lesser amount set out in a notice of violation

that may be paid in lieu of the penalty,

(a) they are deemed to have committed the violation in
respect of which the amount is paid;

(b) the Minister shall accept that amount as complete
satisfaction of the penalty; and

(c) the proceedings commenced in respect of the violation
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under section 52 are ended.

(2) Instead of paying the penalty set out in a notice of violation or,
if applicable, the lesser amount that may be paid in lieu of the
penalty, the person named in the notice may, in the prescribed
time and manner,

(a) if the penalty is $5,000 or more, request to enter into a
compliance agreement with the Minister that ensures the
person’s com-pliance with the order to which the violation
relates; or

(b) request a review by the Minister of the acts or omissions
that constitute the alleged violation or the amount of the
penalty.

(3) If the person named in the notice of violation does not pay the
penalty in the prescribed time and manner or, if applicable,
the lesser amount that may be paid in lieu of the penalty,
and does not exercise any right referred to in subsection (2)
in the prescribed time and manner, they are deemed to have
committed the violation identified in the notice.

COMPLIANCE AGREEMENTS

54. (1) After considering a request under paragraph 53(2)(a), the
Minister may enter into a compliance agreement, as described
in that paragraph, with the person making the request on any
terms and conditions that are satisfactory to the Minister,
which terms and conditions may
(a) include a provision for the giving of reasonable security,
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in a form and in an amount satisfactory to the Minister,
as a guarantee that the person will comply with the
compliance agreement; and

(b) provide for the reduction, in whole or in part, of the
penalty for the violation.

(2) A person who enters into a compliance agreement with the
Minister is, on doing so, deemed to have committed the
violation in respect of which the compliance agreement was
entered into.

(3) If the Minister is satisfied that a person who has entered into a
compliance agreement has complied with it, the Minister shall
cause a notice to that effect to be provided to the person, at
which time
(a) the proceedings commenced in respect of the violation

under section 52 are ended; and
(b) any security given by the person under the compliance
agreement shall be returned to the person.

(4) If the Minister is of the opinion that a person who has entered
into a compliance agreement has not complied with it, the
Minister shall cause a notice of default to be provided to the
person to the effect that
(a) instead of the penalty set out in the notice of violation in

respect of which the compliance agreement was entered
into, the person is liable to pay, in the prescribed time and
manner, twice the amount of that penalty and, for greater
certainty, subsection 50(2) does not apply in respect of
that amount; or
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(b) the security, if any, given by the person under the
compliance agreement shall be forfeited to Her Majesty in
right of Canada.

(5) Once provided with the notice of default, the person may not
deduct from the amount set out in the notice any amount they
spent under the compliance agreement and
(a) is liable to pay the amount set out in the notice; or
(b) if the notice provides for the forfeiture of the security

given under the compliance agreement, that security

is forfeited to Her Majesty in right of Canada and the
proceedings commenced in respect of the violation under
section 52 are ended.

(6) If a person pays the amount set out in a notice of default under
subsection (4) in the prescribed time and manner,

(a) the Minister shall accept the amount as complete
satisfaction of the amount owing; and

(b) the proceedings commenced in respect of the violation
under section 52 are ended.

55. (1) If the Minister refuses to enter into a compliance agreement
pursuant to a request under paragraph 53(2)(a), the person
who made the request is liable to pay the amount of the
penalty in the prescribed time and manner.

(2) If a person pays the amount referred to in subsection (1),

(a) they are deemed to have committed the violation in
respect of which the payment is made;

(b) the Minister shall accept the amount as complete
satisfaction of the penalty; and
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(c) the proceedings commenced in respect of the violation
under section 52 are ended.
(3) If a person does not pay the amount referred to in subsection
(1) in the prescribed time and manner, they are deemed
to have committed the violation identified in the notice of

violation.

REVIEW BY THE MINISTER

56. (1) On completion of a review requested under paragraph 53(2)
(b) with respect to the acts or omissions that constitute the
alleged violation, the Minister shall determine whether the
person requesting the review committed the violation. If the
Minister determines that the person committed the violation
but that the amount of the penalty was not established in
accordance with the regulations, the Minister shall correct
the amount and cause a notice of any decision under this
subsection to be provided to the person who requested the
review.

(2) On completion of a review requested under paragraph 53(2)
(b), with respect to the amount of the penalty, if the Minister
determines that the amount of the penalty was not established
in accordance with the regulations, the Minister shall correct
the amount and cause a notice of any decision under this
subsection to be provided to the person who requested the

review.
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(3) If the Minister determines under subsection (1) that a person
committed a violation, the person is liable to pay the amount
of the penalty confirmed or corrected in that decision in the
prescribed time and manner.

(4) If a person pays the amount referred to in subsection (3),

(a) the Minister shall accept the amount as complete
satisfaction of the penalty; and

(b) the proceedings commenced in respect of the violation
under section 52 are ended.

(5) The Minister is to consider only written evidence and written
submissions in determining whether a person committed a

violation or whether a penalty was established in accordance
with the regulations.

ENFORCEMENT

57. (1) The following amounts constitute debts due to Her Majesty in
right of Canada that may be recovered as such in the Federal
Court:

(a) the amount of a penalty, from the time the notice of
violation setting out the penalty is provided;

(b) every amount set out in a compliance agreement entered
into with the Minister under subsection 54(1), from the
time the compliance agreement is entered into;

(c) the amount set out in a notice of default referred to in
subsection 54(4), from the time the notice is provided;

(d) the amount of a penalty as set out in a decision of the
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Minister under subsection 56(1) or (2), from the time the
notice under that subsection is provided; and

(e) the amount of any reasonable expenses incurred under
section 64, from the date they are incurred.

(2) No proceedings to recover a debt referred to in subsection (1)
may be commenced later than five years after the debt became
payable.

(3) A debt referred to in subsection (1) is final and not subject to
review or to be restrained, prohibited, removed, set aside or
otherwise dealt with except to the extent and in the manner
provided by sections 53 to 56.

58. (1) Any debt referred to in subsection 57(1) in respect of which
there is a default of payment, or the part of any such debt that
has not been paid, may be certified by the Minister.

(2) On production to the Federal Court, the certificate shall be
registered in that Court and, when registered, has the same
force and effect, and all proceedings may be taken on the
certificate, as if it were a judgment obtained in that Court for a
debt of the amount specified in it and all reasonable costs and
charges associated with the registration of the certificate.

RULES OF LAW ABOUT VIOLATIONS

59. (1) A person named in a notice of violation does not have a
defence by reason that the person
(a) exercised due diligence to prevent the violation; or
(b) reasonably and honestly believed in the existence of facts
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that, if true, would exonerate the person.

(2) Every rule and principle of the common law that renders any
circumstance a justification or excuse in relation to a charge
for an offence under this Act applies in respect of a violation
to the extent that it is not inconsistent with this Act.

60. In every case where the facts of a violation are reviewed by the
Minister, he or she must determine, on a balance of probabilities,
whether the person named in the notice of violation committed
the violation identified in the notice.

61. If a person other than an individual commits a violation under
this Act, any of the person’s directors, officers, agents or
mandataries who directed, authorized, assented to, acquiesced in
or participated in the commission of the violation is a party to and
liable for the violation whether or not the person who actually
committed the violation is proceeded against in accordance with
this Act.

62. A person is liable for a violation that is committed by any
employee, agent or mandatary of the person acting in the course
of the employee’s employment or the scope of the agent or
mandatary’s authority, whether or not the employee, agent or
mandatary who actually committed the violation is identified or
proceeded against in accordance with this Act.

63. A violation that is continued on more than one day constitutes a
separate violation in respect of each day on which it is continued.

64. Anything seized under this Act that is the subject of a violation
is, at Her election, immediately forfeited to Her Majesty in right
of Canada and may be disposed of, at the expense of its owner or
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the person who was entitled to possess it at the time of its seizure,

if

(a) the person is deemed by this Act to have committed the
violation; or

(b) the Minister, on the basis of a review under this Act, has
determined that the person has committed the violation.

OTHER PROVISIONS

65. In any proceeding for a violation or for a prosecution for an
offence, a notice of violation purporting to be issued pursuant to
this Act is admissible in evidence without proof of the signature
or official character of the person appearing to have signed the
notice of violation.

66. No proceedings in respect of a violation may be commenced later
than six months after the Minister becomes aware of the acts or
omissions that constitute the alleged violation.

GENERAL PROVISIONS

67. (1) The Minister shall establish a committee to provide him or her
with advice on matters in connection with the administration
of this Act, including the labelling of consumer products.

(2) The committee shall make available to the public the advice it
provided to the Minister.

(3) Committee members may be paid remuneration up to the
amount that is fixed by the Governor in Council and are

203



AR R (24)

1.

LiErieh s A A

F-FLAA LR EREF RN A

BT - RPARA R

w
3
-
e
=|@
(\x
0
i

Z P FER
P H L ’;,\ v e A B RE
2 ﬁP7 k3

AR R N s e

2.
3.
4.

N

<
=

~

&
I

N

™
=

204

ERNCEA

E%— F]Q O

;“:\‘ FE—%

EEPEEY

s i

R ALA M

HAppHRTL TR A
S RS R ] RN



nESPRFARE 2

entitled to the reasonable travel and living expenses that they
incur while performing their duties away from their ordinary
place of residence.

68. For greater certainty, orders made under this Act, except under
section 40, are not statutory instruments within the meaning of
the Statutory Instruments Act.

69. If an act or omission can be proceeded with either as a violation
or as an offence, proceeding in one manner precludes proceeding
in the other.

70. A document appearing to have been issued by the Minister,
certifying the day on which the acts or omissions that constitute
the alleged offence or violation became known to the Minister, is
admissible in evidence without proof of the signature or official
character of the person appearing to have signed the document
and, in the absence of evidence to the contrary, is proof that the
Minister became aware of the acts or omissions on that day.

71. The Minister may publish information about any contravention of
this Act or the regulations, or any violation referred to in section
49, for the purpose of encouraging compliance with this Act and
the regulations.

CONSEQUENTIAL AMENDMENTS TO THE
HAZARDOUS PRODUCTS ACT

72. [Amendments]
73. [Amendment]
74. [Amendment]
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W

75. [Amendment]

COMING INTO FORCE

76. The provisions of this Act come into force on a day or days to be
fixed by order of the Governor in Council.
[Note: Act not in force.]

207



AR R ERE (214)

m¢§%~

1.

11.
12.

13.

14.

ﬁ%%%% ﬂbf?%ﬂ#°

G R EpE N D R G o

WA EHEY S E(DLF T

¥ REETALZ AL o
a;‘ - |,+ }«Lr*P_7 NW‘},, o
ﬁ%] ER A I

Bk § TR LR .
ﬂ'],g"- AN L o |,+(1)|, hTﬁ-ﬁ-iéﬁé‘g °

2k~ w E (D)L B

a-t‘ -

2L E(DE L BE ¥

208



SEAP R FART 2

SCHEDULE 1
(Subsection 4(1) and paragraph 37(1)(c))

1.
2.

11.
12.

13.

14.

Explosives within the meaning of section 2 of the Explosives Act.
Cosmetics within the meaning of section 2 of the Food and Drugs
Act.

Devices within the meaning of section 2 of the Food and Drugs
Act.

Drugs within the meaning of section 2 of the Food and Drugs
Act.

Food within the meaning of section 2 of the Food and Drugs Act.
Pest control products within the meaning of subsection 2(1) of the
Pest Control Products Act.

Vehicles within the meaning of section 2 of the Motor Vehicle
Safety Act and a part of a vehicle that is integral to it — as it is
assembled or altered before its sale to the first retail purchaser —
including a part of a vehicle that replaces or alters such a part.
Feeds within the meaning of section 2 of the Feeds Act.

. Fertilizers within the meaning of section 2 of the Fertilizers Act.
10.

Vessels within the meaning of section 2 of the Canada Shipping
Act, 2001.

Firearms within the meaning of section 2 of the Criminal Code.
Ammunition within the meaning of subsection 84(1) of the
Criminal Code.

Cartridge magazines within the meaning of subsection 84(1) of
the Criminal Code.

Cross-bows within the meaning of subsection 84(1) of the
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Criminal Code.

15. Prohibited devices within the meaning of paragraphs (a) to (d)
of the definition “prohibited device” in subsection 84(1) of the
Criminal Code.

16. Plants within the meaning of section 3 of the Plant Protection
Act, except for Jequirity beans (abrus precatorius).

17. Seeds within the meaning of section 2 of the Seeds Act, except for
Jequirity beans (abrus precatorius).

18. Controlled substances within the meaning of subsection 2(1) of
the Controlled Drugs and Substances Act.

19. Aeronautical products within the meaning of subsection 3(1) of
the Aeronautics Act.

20. Animals within the meaning of subsection 2(1) of the Health of
Animals Act.
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SCHEDULE 2
(Section 5 and paragraph 37(1)(c))

1.

Jequirity beans (abrus precatorius) or any substance or article
that is made from or that includes jequirity beans in whole or in
part.

Spectacle frames that, in whole or in part, are made of or contain
cellulose nitrate.

Baby walkers that are mounted on wheels or on any other device
permitting movement of the walker and that have an enclosed
area supporting the baby in a sitting or standing position so

that their feet touch the floor, thereby enabling the horizontal
movement of the walker.

Products for babies, including teethers, pacifiers and baby bottle
nipples, that are put in the mouth when used and that contain a
filling that has in it a viable micro-organism.

Structural devices that position feeding bottles to allow babies to
feed themselves from the bottle while unattended.

Disposable metal containers that contain a pressurizing fluid
composed in whole or in part of vinyl chloride and that are
designed to release pressurized contents by the use of a manually
operated valve that forms an integral part of the container.
Liquids that contain polychlorinated biphenyls for use in
microscopy, including immersion oils but not including refractive
index oils.

Kites any part of which is made of uninsulated metal that is
separated from adjacent conductive areas by a non-conductive
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10.

area of less than 50 mm and that either

(a) has a maximum linear dimension in excess of 150 mm, or

(b) is plated or otherwise coated with a conductive film whose
maximum linear dimension exceeds 150 mm.

Kite strings made of a material that conducts electricity.

Products made in whole or in part of textile fibres, intended for

use as wearing apparel, that are treated with or contain tris (2,3

dibromopropyl) phosphate as a single substance or as part of a

chemical compound.

11. Any substance that is used to induce sneezing, whether or not

12.

13.

14.
15.

called “sneezing powder”, and that contains

(a) 3,3’-dimethoxybenzidine (4,4'-diamino-3,3'-
dimethoxybiphenyl) or any of its salts;

(b) a plant product derived from the genera Helleborus
(hellebore), Veratrum album (white hellebore) or Quillaia
(Panama Wood);

(c) protoveratrine or veratrine; or

(d) any isomer of nitrobenzaldehyde.

Cutting oils and cutting fluids, that are for use in lubricating and

cooling the cutting area in machining operations, and that contain

more than 50 pg/g of any nitrite, when monoetha-nolamine,
diethanolamine or triethanolamine is also present.

Urea formaldehyde-based thermal insulation, foamed in place,

used to insulate buildings.

Lawn darts with elongated tips.

Polycarbonate baby bottles that contain 4,4'-

isopropylidenediphenol (bisphenol A).
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Competition and Consumer Act 2010

Act No. 51 of 1974 as amended

This compilation was prepared on 1 January 2011 taking into account
amendments up to Act No. 148 of 2010

Volume 3 includes: Table of Contents
Schedules 1 and 2
Note 1
Table of Acts
Act Notes
Table of Amendments
Notes 2 and 3
Table A

The text of any of those amendments not in force on that date is
appended in the Notes section

The operation of amendments that have been incorporated may be
affected by application provisions that are set out in the Notes section
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Part 2-3—Unfair contract terms

23 Unfair terms of consumer contracts

24 Meaning of unfair

25 Examples of unfair terms

26 Terms that define main subject matter of consumer
contracts etc. are unaffected

27 Standard form contracts

28 Contracts to which this Part does not apply

Chapter 3—Specific protections

Part 3-1—Unfair practices
Division 1—False or misleading representations etc.

29 False or misleading representations about goods or
services

30 False or misleading representations about sale etc.
of land

31 Misleading conduct relating to employment

32 Offering rebates, gifts, prizes etc.

33 Misleading conduct as to the nature etc. of goods
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34 Misleading conduct as to the nature etc. of
services

35 Bait advertising

36 Wrongly accepting payment

37 Misleading representations about certain business
activities

38 Application of provisions of this Division to
information providers

Division 2—Unsolicited supplies

39 Unsolicited cards etc

40 Assertion of right to payment for unsolicited
goods or services

41 Liability etc. of recipient for unsolicited goods

42 Liability of recipient for unsolicited services

43 Assertion of right to payment for unauthorised
entries or advertisements

Division 3—Pyramid schemes
44 Participation in pyramid schemes
45 Meaning of pyramid scheme.
46 Marketing schemes as pyramid schemes

Division 4—Pricing
47 Multiple pricing
48 Single price to be specified in certain
circumstances
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Division 5—Other unfair practices

49 Referral selling
50 Harassment and coercion

Part 3-2—Consumer transactions

Division 1—Consumer guarantees

Subdivision A—Guarantees relating to the supply of

goods

51 Guarantee as to title

52 Guarantee as to undisturbed possession

53 Guarantee as to undisclosed securities etc.

54 Guarantee as to acceptable quality

55 Guarantee as to fitness for any disclosed purpose
etc.

56 Guarantee relating to the supply of goods by
description

57 Guarantees relating to the supply of goods by
sample or demonstration model

58 Guarantee as to repairs and spare parts

59 Guarantee as to express warranties

Subdivision B—Guarantees relating to the supply of

services
60 Guarantee as to due care and skill
61 Guarantees as to fitness for a particular purpose
etc.
62 Guarantee as to reasonable time for supply
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63 Services to which this Subdivision does not apply

Subdivision C—Guarantees not to be excluded etc. by
contract

64 Guarantees not to be excluded etc. by contract
64A Limitation of liability for failures to comply with
guarantees
Subdivision D—Miscellaneous

65 Application of this Division to supplies of gas,
electricity and telecommunications

66 Display notices

67 Conflict of laws

68 Convention on Contracts for the International Sale
of Goods

Division 2—Unsolicited consumer agreements
Subdivision A—Introduction
69 Meaning of unsolicited consumer agreement
70 Presumption that agreements are unsolicited
consumer agreements
71 Meaning of dealer
72 Meaning of negotiation

Subdivision B—Negotiating unsolicited consumer
agreements

73 Permitted hours for negotiating an unsolicited
consumer agreement

74 Disclosing purpose and identity

75 Ceasing to negotiate on request
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76 Informing person of termination period etc.
77 Liability of suppliers for contraventions by dealers
Subdivision C—Requirements for unsolicited
consumer agreements etc.

78 Requirement to give document to the consumer

79 Requirements for all unsolicited consumer
agreements etc.

80 Additional requirements for unsolicited consumer
agreements not negotiated by telephone

81 Requirements for amendments of unsolicited
consumer agreements

Subdivision D—Terminating unsolicited consumer
agreements

82 Terminating an unsolicited consumer agreement
during the termination period

83 Effect of termination

84 Obligations of suppliers on termination

85 Obligations and rights of consumers on
termination

86 Prohibition on supplies etc. for 10 business days

87 Repayment of payments received after termination

88 Prohibition on recovering amounts after
termination

Subdivision E—Miscellaneous

89 Certain provisions of unsolicited consumer
agreements void

90 Waiver of rights
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91 Application of this Division to persons to whom
rights of consumers and suppliers are assigned etc.

92 Application of this Division to supplies to third
parties

93 Effect of contravening this Division

94 Regulations may limit the application of this
Division

95 Application of this Division to certain conduct
covered by the Corporations Act

Division 3—Lay-by agreements
96 Lay-by agreements must be in writing etc.
97 Termination of lay-by agreements by consumers
98 Termination of lay-by agreements by suppliers
99 Effect of termination

Division 4—Miscellaneous
100 Supplier must provide proof of transaction etc.
101 Consumer may request an itemised bill
102 Prescribed requirements for warranties against
defects
103 Repairers must comply with prescribed
requirements

Part 3-3—Safety of consumer goods and product
related services

Division 1—Safety standards
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104 Making safety standards for consumer goods and
product related services

105 Declaring safety standards for consumer goods
and product related services

106 Supplying etc. consumer goods that do not
comply with safety standards

107 Supplying etc. product related services that do
not comply with safety standards

108 Requirement to nominate a safety standard

Division 2—Bans on consumer goods and product related
services

Subdivision A—Interim bans
109 Interim bans on consumer goods or product
related services that will or may cause injury to
any person etc.
110 Places in which interim bans apply
111 Ban period for interim bans
112 Interaction of multiple interim bans
113 Revocation of interim bans
Subdivision B—Permanent bans
114 Permanent bans on consumer goods or product
related services
115 Places in which permanent bans apply
116 When permanent bans come into force
117 Revocation of permanent bans
Subdivision C—Compliance with interim bans and
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permanent bans

118 Supplying etc. consumer goods covered by a ban

119 Supplying etc. product related services covered
by a ban.

Subdivision D—Temporary exemption from mutual
recognition principles

120 Temporary exemption under the Trans-Tasman
Mutual Recognition Act 1997

121 Temporary exemption under the Mutual
Recognition Act 1992

Division 3—Recall of consumer goods
Subdivision A—Compulsory recall of consumer goods
122 Compulsory recall of consumer goods
123 Contents of a recall notice
124 Obligations of a supplier in relation to a recall
notice
125 Notification by persons who supply consumer
goods outside Australia if there is compulsory
recall
126 Interaction of multiple recall notices
127 Compliance with recall notices
Subdivision B—Voluntary recall of consumer goods
128 Notification requirements for a voluntary recall
of consumer goods

Division 4—Safety warning notices
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129 Safety warning notices about consumer goods
and product related services

130 Announcement of the results of an investigation
etc.

Division 5—Consumer goods, or product related services,
associated with death or serious injury or
illness

131 Suppliers to report consumer goods associated
with the death or serious injury or illness of any
person

132 Suppliers to report product related services
associated with the death or serious injury or
illness of any person

132A Confidentiality of notices given under this

Division

Division 6—Miscellaneous

133 Liability under a contract of insurance

Part 3-4—Information standards
134 Making information standards for goods and
services
135 Declaring information standards for goods and
services
136 Supplying etc. goods that do not comply with
information standards
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137 Supplying etc. services that do not comply with
information standards

Part 3-5—Liability of manufacturers for goods with
safety defects
Division 1—Actions against manufacturers for goods with
safety defects

138 Liability for loss or damage suffered by an
injured individual

139 Liability for loss or damage suffered by a person
other than an injured individual

140 Liability for loss or damage suffered by a person
if other goods are destroyed or damaged

141 Liability for loss or damage suffered by a person
if land, buildings or fixtures are destroyed or
damaged

142 Defences to defective goods actions

Division 2—Defective goods actions

143 Time for commencing defective goods actions

144 Liability joint and several

145 Survival of actions

146 No defective goods action where workers’
compensation law etc. applies

147 Unidentified manufacturer

148 Commonwealth liability for goods that are
defective only because of compliance with
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Commonwealth mandatory standard
149 Representative actions by the regulator

Division 3—Miscellaneous

150 Application of all or any provisions of this Part
etc. not to be excluded or modified

239



HR§E Rk (1)

Foz =y FATFOHRHER

23 3 2% enif § % A F R
(D) 17 )2
(a) =3 ‘r}\ 4}’

<m ﬂ

D 32 HGEPEHE & RIFL ]2 B A
() EF &8 JRTE 5 & o
(b) & ek 4 3= {1
R RIS L BEA S RP SRR AR P
7_%_"”/30

(2)3# P i8 ik 2) 3 22 4 15 2
TERA LA EM

240



220104 S 2 3 X

Part 2-3—Unfair contract terms
23 Unfair terms of consumer contracts
(1) A term of a consumer contract is void if:
(a) the term is unfair; and
(b) the contract is a standard form contract.

(2) The contract continues to bind the parties if it is capable of
operating without the unfair term.

(3) A consumer contract is a contract for:

(a) a supply of goods or services; or
(b) a sale or grant of an interest in land,
to an individual whose acquisition of the goods, services or
interest is wholly or predominantly for personal, domestic
or household use or consumption.
24 Meaning of unfair

(1) A term of a consumer contract is unfair if:

(a) it would cause a significant imbalance in the parties’
rights and obligations arising under the contract; and

(b) it is not reasonably necessary in order to protect
the legitimate interests of the party who would be
advantaged by the term; and

(c) it would cause detriment (whether financial or
otherwise) to a party if it were to be applied or relied
on.

(2) In determining whether a term of a consumer contract is
unfair under subsection (1), a court may take into account
such matters as it thinks relevant, but must take into
account the following:
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(a) the extent to which the term is transparent;
(b) the contract as a whole.
(3) A term is transparent if the term is:

(a) expressed in reasonably plain language; and

(b) legible; and

(c) presented clearly; and

(d) readily available to any party affected by the term.

(4) For the purposes of subsection (1)(b), a term of a consumer
contract is presumed not to be reasonably necessary in
order to protect the legitimate interests of the party who
would be advantaged by the term, unless that party proves
otherwise.

25 Examples of unfair terms

(1) Without limiting section 24, the following are examples
of the kinds of terms of a consumer contract that may be
unfair:

(a) a term that permits, or has the effect of permitting,
one party (but not another party) to avoid or limit
performance of the contract;

(b) a term that permits, or has the effect of permitting,
one party (but not another party) to terminate the
contract;

(c) a term that penalises, or has the effect of penalising,
one party (but not another party) for a breach or
termination of the contract;

(d) a term that permits, or has the effect of permitting,
one party (but not another party) to vary the terms of
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the contract;

(e) a term that permits, or has the effect of permitting,
one party (but not another party) to renew or not
renew the contract;

(f) a term that permits, or has the effect of permitting,
one party to vary the upfront price payable under
the contract without the right of another party to
terminate the contract;

(g) a term that permits, or has the effect of permitting,
one party unilaterally to vary the characteristics of
the goods or services to be supplied, or the interest in
land to be sold or granted, under the contract;

(h) a term that permits, or has the effect of permitting,
one party unilaterally to determine whether the
contract has been breached or to interpret its meaning;

(1) a term that limits, or has the effect of limiting, one
party’s vicarious liability for its agents;

(j) a term that permits, or has the effect of permitting,
one party to assign the contract to the detriment of
another party without that other party’s consent;

(k) a term that limits, or has the effect of limiting, one
party’s right to sue another party;

(1) a term that limits, or has the effect of limiting, the
evidence one party can adduce in proceedings relating
to the contract;

(m) a term that imposes, or has the effect of imposing,
the evidential burden on one party in proceedings
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relating to the contract;
(n) a term of a kind, or a term that has an effect of a kind,
prescribed by the regulations.
(2) Before the Governor-General makes a regulation for the
purposes of subsection (1)(n) prescribing a kind of term, or
a kind of effect that a term has, the Minister must take into
consideration:
(a) the detriment that a term of that kind would cause to
consumers; and
(b) the impact on business generally of prescribing that
kind of term or effect; and
(c) the public interest.
26 Terms that define main subject matter of consumer contracts etc.
are unaffected
(1) Section 23 does not apply to a term of a consumer contract
to the extent, but only to the extent, that the term:
(a) defines the main subject matter of the contract; or
(b) sets the upfront price payable under the contract; or
(c) is a term required, or expressly permitted, by a law of
the Commonwealth, a State or a Territory.
(2) The upfront price payable under a consumer contract is the
consideration that:
(a) 1s provided, or is to be provided, for the supply, sale
or grant under the contract; and
(b) 1s disclosed at or before the time the contract is
entered into;
but does not include any other consideration that is
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contingent on the occurrence or non-occurrence of a
particular event.
27 Standard form contracts

(1) If a party to a proceeding alleges that a contract is a
standard form contract, it is presumed to be a standard
form contract unless another party to the proceeding proves
otherwise.

(2) In determining whether a contract is a standard form
contract, a court may take into account such matters as it
thinks relevant, but must take into account the following:

(a) whether one of the parties has all or most of the
bargaining power relating to the transaction;

(b) whether the contract was prepared by one party
before any discussion relating to the transaction
occurred between the parties;

(c) whether another party was, in effect, required either
to accept or reject the terms of the contract (other
than the terms referred to in section 26(1)) in the
form in which they were presented;

(d) whether another party was given an effective
opportunity to negotiate the terms of the contract that
were not the terms referred to in section 26(1);

(e) whether the terms of the contract (other than the
terms referred to in section 26(1)) take into account
the specific characteristics of another party or the
particular transaction;

(f) any other matter prescribed by the regulations.
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28 Contracts to which this Part does not apply

(1) This Part does not apply to:

(a) a contract of marine salvage or towage; or
(b) a charterparty of a ship; or
(c) a contract for the carriage of goods by ship.

(2) Without limiting subsection (1)(c), the reference in that
subsection to a contract for the carriage of goods by ship
includes a reference to any contract covered by a sea
carriage document within the meaning of the amended
Hague Rules referred to in section 7(1) of the Carriage of
Goods by Sea Act 1991.

(3) This Part does not apply to a contract that is the constitution
(within the meaning of section 9 of the Corporations Act
2001) of a company, managed investment scheme or other
kind of body.

Chapter 3—Specific protections
Part 3-1—Unfair practices
Division 1—False or misleading representations etc.
29 False or misleading representations about goods or services
(1) A person must not, in trade or commerce, in connection
with the supply or possible supply of goods or services
or in connection with the promotion by any means of the
supply or use of goods or services:
(a) make a false or misleading representation that goods
are of a particular standard, quality, value, grade,
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composition, style or model or have had a particular
history or particular previous use; or

(b) make a false or misleading representation that
services are of a particular standard, quality, value or
grade; or

(c) make a false or misleading representation that goods
are new; or

(d) make a false or misleading representation that a
particular person has agreed to acquire goods or
services; or

(e) make a false or misleading representation that
purports to be a testimonial by any person relating to
goods or services; or

(f) make a false or misleading representation concerning;:

(1) a testimonial by any person; or
(1) a representation that purports to be such a
testimonial; relating to goods or services; or

(g) make a false or misleading representation that goods
or services have sponsorship, approval, performance
characteristics, accessories, uses or benefits; or

(h) make a false or misleading representation that the
person making the representation has a sponsorship,
approval or affiliation; or

(1) make a false or misleading representation with respect
to the price of goods or services; or

(j) make a false or misleading representation concerning
the availability of facilities for the repair of goods or
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of spare parts for goods; or

(k) make a false or misleading representation concerning
the place of origin of goods; or

(1) make a false or misleading representation concerning
the need for any goods or services; or

(m) make a false or misleading representation concerning
the existence, exclusion or effect of any condition,
warranty, guarantee, right or remedy (including a
guarantee under Division 1 of Part 3-2); or

(n) make a false or misleading representation concerning
a requirement to pay for a contractual right that:

(1) is wholly or partly equivalent to any condition,
warranty, guarantee, right or remedy (including a
guarantee under Division 1 of Part 3-2); and

(i) a person has under a law of the Commonwealth, a
State or a Territory (other than an unwritten law).

Note 1: A pecuniary penalty may be imposed for a
contravention of this subsection.

Note 2: For rules relating to representations as to the country
of origin of goods, see Part 5-3.

(2) For the purposes of applying subsection (1) in relation to a
proceeding concerning a representation of a kind referred
to in subsection (1)(e) or (f), the representation is taken to
be misleading unless evidence is adduced to the contrary.

(3) To avoid doubt, subsection (2) does not:

(a) have the effect that, merely because such evidence
to the contrary is adduced, the representation is not
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misleading; or
(b) have the effect of placing on any person an onus of
proving that the representation is not misleading.
30 False or misleading representations about sale etc. of land
(1) A person must not, in trade or commerce, in connection
with the sale or grant, or the possible sale or grant, of an
interest in land or in connection with the promotion by any
means of the sale or grant of an interest in land:

(a) make a false or misleading representation that the
person making the representation has a sponsorship,
approval or affiliation; or

(b) make a false or misleading representation concerning
the nature of the interest in the land; or

(c) make a false or misleading representation concerning
the price payable for the land; or

(d) make a false or misleading representation concerning
the location of the land; or

(e) make a false or misleading representation concerning
the characteristics of the land; or

(f) make a false or misleading representation concerning
the use to which the land is capable of being put or
may lawfully be put; or

(g) make a false or misleading representation concerning
the existence or availability of facilities associated
with the land.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
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(2) This section does not affect the application of any other
provision of Part 2-1 or this Part in relation to the supply
or acquisition, or the possible supply or acquisition, of
interests in land.

31 Misleading conduct relating to employment
A person must not, in relation to employment that is to
be, or may be, offered by the person or by another person,
engage in conduct that is liable to mislead persons seeking
the employment as to:
(a) the availability, nature, terms or conditions of the
employment; or
(b) any other matter relating to the employment.
Note: A pecuniary penalty may be imposed for a
contravention of this section.
32 Offering rebates, gifts, prizes etc.

(1) A person must not, in trade or commerce, offer any rebate,
gift, prize or other free item with the intention of not
providing it, or of not providing it as offered, in connection
with:

(a) the supply or possible supply of goods or services; or

(b) the promotion by any means of the supply or use of
goods or services; or

(c) the sale or grant, or the possible sale or grant, of an
interest in land; or

(d) the promotion by any means of the sale or grant of an
interest in land.

Note: A pecuniary penalty may be imposed for a
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contravention of this subsection.
(2) If a person offers any rebate, gift, prize or other free item in
connection with:

(a) the supply or possible supply of goods or services; or

(b) the promotion by any means of the supply or use of
goods or services; or

(c) the sale or grant, or the possible sale or grant, of an
interest in land; or

(d) the promotion by any means of the sale or grant of an
interest in land;

the person must, within the time specified in the offer or
(if no such time is specified) within a reasonable time after
making the offer, provide the rebate, gift, prize or other free
item in accordance with the offer.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(3) Subsection (2) does not apply if:

(a) the person’s failure to provide the rebate, gift, prize or
other free item in accordance with the offer was due
to the act or omission of another person, or to some
other cause beyond the person’s control; and

(b) the person took reasonable precautions and exercised
due diligence to avoid the failure.

(4) Subsection (2) does not apply to an offer that the person
makes to another person if:

(a) the person offers to the other person a different rebate,
gift, prize or other free item as a replacement; and
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(b) the other person agrees to receive the different rebate,
gift, prize or other free item.

(5) This section does not affect the application of any other
provision of Part 2-1 or this Part in relation to the supply
or acquisition, or the possible supply or acquisition, of
interests in land.

33 Misleading conduct as to the nature etc. of goods
A person must not, in trade or commerce, engage in conduct
that is liable to mislead the public as to the nature, the
manufacturing process, the characteristics, the suitability
for their purpose or the quantity of any goods.
Note: A pecuniary penalty may be imposed for a
contravention of this section.
34 Misleading conduct as to the nature etc. of services
A person must not, in trade or commerce, engage in
conduct that is liable to mislead the public as to the nature,
the characteristics, the suitability for their purpose or the
quantity of any services.
Note: A pecuniary penalty may be imposed for a
contravention of this section.
35 Bait advertising

(1) A person must not, in trade or commerce, advertise goods
or services for supply at a specified price if:

(a) there are reasonable grounds for believing that the
person will not be able to offer for supply those
goods or services at that price for a period that is, and
in quantities that are, reasonable, having regard to:
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(1) the nature of the market in which the person
carries on business; and
(i1) the nature of the advertisement; and
(b) the person is aware or ought reasonably to be aware
of those grounds.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) A person who, in trade or commerce, advertises goods or
services for supply at a specified price must offer such
goods or services for supply at that price for a period that
is, and in quantities that are, reasonable having regard to:

(a) the nature of the market in which the person carries
on business; and
(b) the nature of the advertisement.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
36 Wrongly accepting payment

(1) A person must not, in trade or commerce, accept payment
or other consideration for goods or services if, at the time
of the acceptance, the person intends not to supply the
goods or services.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) A person must not, in trade or commerce, accept payment
or other consideration for goods or services if, at the time
of the acceptance, the person intends to supply goods or
services materially different from the goods or services
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in respect of which the payment or other consideration is

accepted.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) A person must not, in trade or commerce, accept payment
or other consideration for goods or services if, at the time
of the acceptance:

(a) there are reasonable grounds for believing that
the person will not be able to supply the goods or
services:

(1) within the period specified by or on behalf of the
person at or before the time the payment or other
consideration was accepted; or

(i1) if no period is specified at or before that time—
within a reasonable time; and

(b) the person is aware or ought reasonably to be aware
of those grounds.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(4) A person who, in trade or commerce, accepts payment or
other consideration for goods or services must supply all
the goods or services:

(a) within the period specified by or on behalf of the
person at or before the time the payment or other
consideration was accepted; or

(b) if no period is specified at or before that time—within
a reasonable time.
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Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(5) Subsection (4) does not apply if:

(a) the person’s failure to supply all the goods or services
within the period, or within a reasonable time, was
due to the act or omission of another person, or to
some other cause beyond the person’s control; and

(b) the person took reasonable precautions and exercised
due diligence to avoid the failure.

(6) Subsection (4) does not apply if:

(a) the person offers to supply different goods or services
as a replacement to the person (the customer) to
whom the original supply was to be made; and

(b) the customer agrees to receive the different goods or
services.

(7) Subsections (1), (2), (3) and (4) apply whether or not the
payment or other consideration that the person accepted
represents the whole or a part of the payment or other
consideration for the supply of the goods or services.

37 Misleading representations about certain business activities

(1) A person must not, in trade or commerce, make a
representation that:

(a) is false or misleading in a material particular; and

(b) concerns the profitability, risk or any other material
aspect of any business activity that the person
has represented as one that can be, or can be to a
considerable extent, carried on at or from a person’s
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place of residence.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) A person must not, in trade or commerce, make a
representation that:

(a) 1s false or misleading in a material particular; and

(b) concerns the profitability, risk or any other material
aspect of any business activity:

(1) that the person invites (whether by advertisement
or otherwise) other persons to engage or
participate in, or to offer or apply to engage or
participate in; and

(11) that requires the performance of work by other
persons, or the investment of money by other
persons and the performance by them of work
associated with the investment.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
38 Application of provisions of this Division to information providers
(1) Sections 29, 30, 33, 34 and 37 do not apply to a publication
of matter by an information provider if:

(a) in any case—the information provider made the
publication in the course of carrying on a business of
providing information; or

(b) if the information provider is the Australian
Broadcasting Corporation, the Special Broadcasting
Service Corporation or the holder of a licence granted
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under the Broadcasting Services Act 1992—the
publication was by way of a radio or television
broadcast by the information provider.

(2) Subsection (1) does not apply to a publication of an
advertisement.

(3) Subsection (1) does not apply to a publication of matter
in connection with the supply or possible supply of, or the
promotion by any means of the supply or use of, goods or
services (the publicised goods or services), if:

(a) the publicised goods or services were goods or
services of a kind supplied by the information
provider or, if the information provider is a body
corporate, by a body corporate that is related to the
information provider; or

(b) the publication was made on behalf of, or pursuant
to a contract, arrangement or understanding with, a
person who supplies goods or services of the same
kind as the publicised goods or services; or

(c) the publication was made on behalf of, or pursuant
to a contract, arrangement or understanding with, a
body corporate that is related to a body corporate that
supplies goods or services of the same kind as the
publicised goods or services.

(4) Subsection (1) does not apply to a publication of matter in
connection with the sale or grant, or possible sale or grant,
of, or the promotion by any means of the sale or grant of,
interests in land (the publicised interests in land), if:
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(a) the publicised interests in land were interests of a
kind sold or granted by the information provider or,
if the information provider is a body corporate, by
a body corporate that is related to the information
provider; or

(b) the publication was made on behalf of, or pursuant
to a contract, arrangement or understanding with, a
person who sells or grants interests of the same kind
as the publicised interests in land; or

(c) the publication was made on behalf of, or pursuant to
a contract, arrangement or understanding with, a body
corporate that is related to a body corporate that sells
or grants interests of the same kind as the publicised
interests in land.

Division 2—Unsolicited supplies
39 Unsolicited cards etc.

(1) A person must not send a credit card or a debit card, or an
article that may be used as a credit card and a debit card, to
another person except:

(a) pursuant to a written request by the person who will
be under a liability to the person who issued the card
or article in respect of the use of the card or article; or

(b) in renewal or replacement of, or in substitution for:

(1) a card or article of the same kind previously sent
to the other person pursuant to a written request
by the person who was under a liability, to the
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person who issued the card previously so sent, in
respect of the use of that card; or
(i1) a card or article of the same kind previously sent
to the other person and used for a purpose for
which it was intended to be used.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) Subsection (1) does not apply unless the card or article is
sent by or on behalf of the person who issued it.

(3) A person must not take any action that enables another
person who has a credit card to use the card as a debit
card, except in accordance with the other person’s written
request.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(4) A person must not take any action that enables another
person who has a debit card to use the card as a credit
card, except in accordance with the other person’s written
request.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(5) A credit card is an article that is one or more of the
following:

(a) an article of a kind commonly known as a credit card;

(b) a similar article intended for use in obtaining cash,
goods or services on credit;

(c) an article of a kind that persons carrying on business
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commonly issue to their customers, or prospective
customers, for use in obtaining goods or services
from those persons on credit;
and includes an article that may be used as an article
referred to in paragraph (a), (b) or (c).
(6) A debit card is:

(a) an article intended for use by a person in obtaining
access to an account that is held by the person for
the purpose of withdrawing or depositing cash or
obtaining goods or services; or

(b) an article that may be used as an article referred to in
paragraph (a).

40 Assertion of right to payment for unsolicited goods or services
(1) A person must not, in trade or commerce, assert a right to
payment from another person for unsolicited goods unless
the person has reasonable cause to believe that there is a
right to the payment.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) A person must not, in trade or commerce, assert a right
to payment from another person for unsolicited services
unless the person has reasonable cause to believe that there
is a right to the payment.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(3) A person must not, in trade or commerce, send to another
person an invoice or other document that:
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(a) states the amount of a payment, or sets out the
charge, for supplying unsolicited goods or unsolicited
services; and

(b) does not contain a warning statement that complies
with the requirements set out in the regulations;

unless the person has reasonable cause to believe that there

is a right to the payment or charge.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(4) In a proceeding against a person in relation to a
contravention of this section, the person bears the onus of
proving that the person had reasonable cause to believe that
there was a right to the payment or charge.

41 Liability etc. of recipient for unsolicited goods

(1) If a person, in trade or commerce, supplies unsolicited
goods to another person, the other person:

(a) is not liable to make any payment for the goods; and

(b) 1s not liable for loss of or damage to the goods, other
than loss or damage resulting from the other person
doing a wilful and unlawful act in relation to the
goods during the recovery period.

(2) If a person sends, in trade or commerce, unsolicited goods
to another person:

(a) neither the sender nor any person claiming under the
sender is entitled, after the end of the recovery period,
to take action for the recovery of the goods from the
other person; and
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(b) at the end of the recovery period, the goods become,
by force of this section, the property of the other
person freed and discharged from all liens and
charges of any description.

(3) However, subsection (2) does not apply to or in relation to
unsolicited goods sent to a person if:

(a) the person has, at any time during the recovery
period, unreasonably refused to permit the sender
or the owner of the goods to take possession of the
goods; or

(b) the sender or the owner of the goods has within the
recovery period taken possession of the goods; or

(c) the goods were received by the person in
circumstances in which the person knew, or might
reasonably be expected to have known, that the goods
were not intended for him or her.

(4) The recovery period is whichever of the following periods
ends first:

(a) the period of 3 months starting on the day after the
day on which the person received the goods;

(b) if the person who receives the unsolicited goods gives
notice with respect to the goods to the supplier or
sender in accordance with subsection (5)—the period
of one month starting on the day after the day on
which the notice is given.

(5) A notice under subsection (4)(b):

(a) must be in writing; and
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(b) must state the name and address of the person who
received the goods; and
(c) must state the address at which possession may be
taken of the goods, if it is not the address of the
person; and
(d) must contain a statement to the effect that the goods
are unsolicited goods.
42 Liability of recipient for unsolicited services
If a person, in trade or commerce, supplies unsolicited
services to another person, the other person:
(a) is not liable to make any payment for the services;
and
(b) 1s not liable for loss or damage as a result of the
supply of the services.
43 Assertion of right to payment for unauthorised entries or
advertisements
(1) A person must not assert a right to payment from another
person of a charge for placing, in a publication, an entry or
advertisement relating to:
(a) the other person; or
(b) the other person’s profession, business, trade or
occupation;
unless the person knows, or has reasonable cause to believe,
that the other person authorised the placing of the entry or
advertisement.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
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(2) A person must not send to another person an invoice or
other document that:

(a) states the amount of a payment, or sets out the
charge, for placing, in a publication, an entry or
advertisement relating to:

(1) the other person; or
(11) the other person’s profession, business, trade or
occupation; and

(b) does not contain a warning statement that complies
with the requirements set out in the regulations;

unless the person knows, or has reasonable cause to believe,

that the other person authorised the placing of the entry or

advertisement.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) Subsections (1) and (2) do not apply to an entry or
advertisement that is placed in a publication published by a
person who is:

(a) the publisher of a publication that has an audited
circulation of 10,000 copies or more per week, as
confirmed by the most recent audit of the publication
by a body specified in the regulations; or

(b) a body corporate related to such a publisher; or

(c) the Commonwealth, a State or a Territory, or
an authority of the Commonwealth, a State or a
Territory; or

(d) a person specified in the regulations.
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(4) A person:

(a) is not liable to make any payment to another person;
and

(b) is entitled to recover by action in a court against
another person any payment made by the person to
the other person;

in full or part satisfaction of a charge for placing, in a
publication, an entry or advertisement, unless the person
authorised the placing of the entry or advertisement.

(5) A person is not taken for the purposes of this section to
have authorised the placing of the entry or advertisement,
unless:

(a) a document authorising the placing of the entry or
advertisement has been signed by the person or by
another person authorised by him or her; and

(b) a copy of the document has been given to the person
before the right to payment of a charge for the placing
of the entry or advertisement is asserted; and

(c) the document specifies:

(1) the name and address of the person publishing the
entry or advertisement; and
(i1) particulars of the entry or advertisement; and
(ii1) the amount of the charge for the placing of the
entry or advertisement, or the basis on which the
charge is, or is to be, calculated.

(6) In a proceeding against a person in relation to a

contravention of this section, the person bears the onus of
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proving that the person knew or had reasonable cause to
believe that the person against whom a right to payment
was asserted had authorised the placing of the entry or
advertisement.

Division 3—Pyramid schemes
44 Participation in pyramid schemes
(1) A person must not participate in a pyramid scheme.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) A person must not induce, or attempt to induce, another
person to participate in a pyramid scheme.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(3) To participate in a pyramid scheme is:
(a) to establish or promote the scheme (whether alone or
together with another person); or
(b) to take part in the scheme in any capacity (whether
or not as an employee or agent of a person who
establishes or promotes the scheme, or who otherwise
takes part in the scheme).
45 Meaning of pyramid scheme
(1) A pyramid scheme is a scheme with both of the following
characteristics:
(a) to take part in the scheme, some or all new
participants must provide, to another participant or
participants in the scheme, either of the following (a
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participation payment):

(1) a financial or non-financial benefit to, or for the
benefit of, the other participant or participants;

(i1) a financial or non-financial benefit partly to, or for
the benefit of, the other participant or participants
and partly to, or for the benefit of, other persons;

(b) the participation payments are entirely or
substantially induced by the prospect held out

to new participants that they will be entitled, in

relation to the introduction to the scheme of further

new participants, to be provided with either of the
following (a recruitment payment):
(1) a financial or non-financial benefit to, or for the
benefit of, new participants;

(i1) a financial or non-financial benefit partly to, or
for the benefit of, new participants and partly to,
or for the benefit of, other persons.

(2) A new participant includes a person who has applied, or
been invited, to participate in the scheme.
(3) A scheme may be a pyramid scheme:
(a) no matter who holds out to new participants the
prospect of entitlement to recruitment payments; and
(b) no matter who is to make recruitment payments to
new participants; and
(c) no matter who is to make introductions to the scheme
of further new participants.
(4) A scheme may be a pyramid scheme even if it has any or
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all of the following characteristics:

(a) the participation payments may (or must) be made
after the new participants begin to take part in the
scheme;

(b) making a participation payment is not the only
requirement for taking part in the scheme;

(c) the holding out of the prospect of entitlement
to recruitment payments does not give any new
participant a legally enforceable right;

(d) arrangements for the scheme are not recorded in
writing (whether entirely or partly);

(e) the scheme involves the marketing of goods or
services (or both).

46 Marketing schemes as pyramid schemes

(1) To decide, for the purpose of this Schedule, whether a

scheme that involves the marketing of goods or services
(or both) is a pyramid scheme, a court must have regard to
the following matters in working out whether participation
payments under the scheme are entirely or substantially
induced by the prospect held out to new participants of
entitlement to recruitment payments:

(a) whether the participation payments bear a reasonable
relationship to the value of the goods or services that
participants are entitled to be supplied with under the
scheme (as assessed, if appropriate, by reference to
the price of comparable goods or services available
elsewhere);
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(b) the emphasis given in the promotion of the scheme to
the entitlement of participants to the supply of goods
or services by comparison with the emphasis given to
their entitlement to recruitment payments.

(2) Subsection (1) does not limit the matters to which the court
may have regard in working out whether participation
payments are entirely or substantially induced by the
prospect held out to new participants of entitlement to
recruitment payments.

Division 4—Pricing
47 Multiple pricing
(1) A person must not, in trade or commerce, supply goods if:

(a) the goods have more than one displayed price; and

(b) the supply takes place for a price that is not the lower,
or lowest, of the displayed prices.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) A displayed price for goods is a price for the goods, or
any representation that may reasonably be inferred to be a
representation of a price for the goods:

(a) that is annexed or affixed to, or is written, printed,
stamped or located on, or otherwise applied to, the
goods or any covering, label, reel or thing used in
connection with the goods; or

(b) that is used in connection with the goods or anything
on which the goods are mounted for display or
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exposed for supply; or

(c) that is determined on the basis of anything encoded
on or in relation to the goods; or

(d) that is published in relation to the goods in a
catalogue available to the public if:

(1) a time is specified in the catalogue as the time
after which the goods will not be sold at that price
and that time has not passed; or

(i1) in any other case—the catalogue may reasonably
be regarded as not out-of-date; or
(e) that is in any other way represented in a manner from
which it may reasonably be inferred that the price or
representation is applicable to the goods;
and includes such a price or representation that is partly
obscured by another such price or representation that
is written, stamped or located partly over that price or
representation.
3) If:
(a) a price or representation is included in a catalogue;
and
(b) the catalogue is expressed to apply only to goods
supplied at a specified location, or in a specified
region;
the price or representation is taken, for the purposes of
subsection (2)(d), not to have been made in relation to
supply of the goods at a different location, or in a different
region, as the case may be.

299



MLUSE L LEGRD

(DFF &5 (2) > ™72 g

Foor HEE TR
£
LT EEE TS ¥ = SIS T B
b iR
(b) 2 8% % 77

(Dnﬁwcé FHEOTE M LASE W E

H5 § 1;
(ll)lv.a%rﬂ’?a?;% o focn ¥ - fEE EL o

e N AT R ARER LRSI R
ﬂo

V&g ¥ (2) - FRBriffeo 50 #2060 &

E\;}%%L}%ﬁfﬁﬁ%ngjT:]iﬂ/?zlLﬁ}% .

(a)B 7 if fhikHecst
(b)) 3> 5 - i IJJL’J‘JJLI%\ A 5

Ry ER
AR
48 B RHRT 2 H - 4
(1):{19&7» Fopsrdpk og

300



220104 S 2 ) 3 K

(4) Despite subsection (2), a price or representation is not a
displayed price for goods if:

(a) the price or representation is wholly obscured by
another such price or representation that is written,
stamped or located wholly over that price or
representation; or

(b) the price or representation:

(1) is expressed as a price per unit of mass, volume,
length or other unit of measure; and

(i1) is presented as an alternative means of expressing
the price for supply of the goods that is a
displayed price for the goods; or

(c) the price or representation is expressed as an amount
in a currency other than Australian currency; or

(d) the price or representation is expressed in a way
that is unlikely to be interpreted as an amount of
Australian currency.

(5) Despite subsection (2), a displayed price for goods that is a
displayed price because it has been published in a catalogue
or advertisement ceases to be a displayed price for the
goods if:

(a) the displayed price is retracted; and

(b) the retraction is published in a manner that has at
least a similar circulation or audience as the catalogue
or advertisement.

48 Single price to be specified in certain circumstances
(1) A person must not, in trade or commerce, in connection
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with:

(a) the supply, or possible supply, to another person of
goods or services of a kind ordinarily acquired for
personal, domestic or household use or consumption;
or

(b) the promotion by any means of the supply to another
person, or of the use by another person, of goods or

services of a kind ordinarily acquired for personal,
domestic or household use or consumption;

make a representation with respect to an amount that, if

paid, would constitute a part of the consideration for the

supply of the goods or services unless the person also

specifies, in a prominent way and as a single figure, the

single price for the goods or services.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) A person is not required to include, in the single price for
goods, a charge that is payable in relation to sending the
goods from the supplier to the other person.

(3) However, if:

(a) the person does not include in the single price a
charge that is payable in relation to sending the goods
from the supplier to the other person; and

(b) the person knows, at the time of the representation,
the minimum amount of a charge in relation to
sending the goods from the supplier to the other
person that must be paid by the other person;
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the person must not make the representation referred to

in subsection (1) unless the person also specifies that

minimum amount.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(4) Subsection (1) does not apply if the representation is made
exclusively to a body corporate.

(5) For the purposes of subsection (1), the person is taken not
to have specified a single price for the goods or services
in a prominent way unless the single price is at least
as prominent as the most prominent of the parts of the
consideration for the supply.

(6) Subsection (5) does not apply in relation to services to be
supplied under a contract if:

(a) the contract provides for the supply of the services for
the term of the contract; and

(b) the contract provides for periodic payments for the
services to be made during the term of the contract;
and

(c) if the contract also provides for the supply of goods—
the goods are directly related to the supply of the
services.

(7) The single price is the minimum quantifiable consideration
for the supply of the goods or services at the time of the
representation, including each of the following amounts (if
any) that is quantifiable at that time:

(a) a charge of any description payable to the person
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making the representation by another person (other
than a charge that is payable at the option of the other
person);

(b) the amount which reflects any tax, duty, fee, levy
or charge imposed on the person making the
representation in relation to the supply;

(c) any amount paid or payable by the person making the
representation in relation to the supply with respect to
any tax, duty, fee, levy or charge if:

(1) the amount is paid or payable under an agreement
or arrangement made under a law of the
Commonwealth, a State or a Territory; and

(11) the tax, duty, fee, levy or charge would have
otherwise been payable by another person in
relation to the supply.

Example 1: A person advertises lounge suites for sale.
Persons have the option of paying for fabric
protection. The fabric protection charge does
not form part of the single price because of the
exception in paragraph (a).

Example 2: The GST may be an example of an amount
covered by paragraph (b).

Example 3: The passenger movement charge imposed
under the Passenger Movement Charge Act
1978 may be an example of an amount covered
by paragraph (c). Under an arrangement
under section 10 of the Passenger Movement
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Charge Collection Act 1978, airlines may
pay an amount equal to the charge that would
otherwise be payable by passengers departing
Australia.

Division 5—Other unfair practices
49 Referral selling
A person must not, in trade or commerce, induce a
consumer to acquire goods or services by representing that
the consumer will, after the contract for the acquisition of
the goods or services is made, receive a rebate, commission
or other benefit in return for:
(a) giving the person the names of prospective customers;
or
(b) otherwise assisting the person to supply goods or
services to other consumers;
if receipt of the rebate, commission or other benefit is
contingent on an event occurring after that contract is made.
Note: A pecuniary penalty may be imposed for a
contravention of this section.
50 Harassment and coercion
(1) A person must not use physical force, or undue harassment
or coercion, in connection with:
(a) the supply or possible supply of goods or services; or
(b) the payment for goods or services; or
(c) the sale or grant, or the possible sale or grant, of an
interest in land; or
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(d) the payment for an interest in land.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) Subsections (1)(c) and (d) do not affect the application of
any other provision of Part 2-1 or this Part in relation to the
supply or acquisition, or the possible supply or acquisition,
of interests in land.

Part 3-2—Consumer transactions

Division 1—Consumer guarantees

Subdivision A—Guarantees relating to the supply of goods
51 Guarantee as to title

(1) If a person (the supplier) supplies goods to a consumer,
there is a guarantee that the supplier will have a right to
dispose of the property in the goods when that property is
to pass to the consumer.

(2) Subsection (1) does not apply to a supply (a supply of
limited title) if an intention that the supplier of the goods
should transfer only such title as the supplier, or another
person, may have:

(a) appears from the contract for the supply; or
(b) is to be inferred from the circumstances of that
contract.

(3) This section does not apply if the supply is a supply by way
of hire or lease.

52 Guarantee as to undisturbed possession

(D) If:

311



PR R EEE (F4)

’

(@iie 4 (R ) REF#3 9 F

()5 & Lnief

“YPPI

IFAEEICEREES SRR LR
¢ SN %#ﬁ?é&"@ﬁ
R

# b oA
3

.F]”F":'T‘és

(% :
(a)iEim 4t (R ) BER &

(b) % F *Lehenis P

E'J@-‘"v?ﬁ’ TAALT g TG E
(O EBRF
(d)4c% .L;.

A

+‘§'

(DAiEFH34e® S F > 8- TP T2 F
R

T R

53 A=

312



220104 S 2 ) 3 K

(a) a person (the supplier) supplies goods to a consumer;
and

(b) the supply is not a supply of limited title;

there is a guarantee that the consumer has the right to
undisturbed possession of the goods.

(2) Subsection (1) does not apply to the extent that the
consumer’s undisturbed possession of the goods may be
lawfully disturbed by a person who is entitled to the benefit
of any security, charge or encumbrance disclosed to the
consumer before the consumer agreed to the supply.

3) If:

(a) a person (the supplier) supplies goods to a consumer;
and

(b) the supply is a supply of limited title;

there is a guarantee that the following persons will not
disturb the consumer’s possession of the goods:

(c) the supplier;

(d) if the parties to the contract for the supply intend that
the supplier should transfer only such title as another
person may have—that other person;

(e) anyone claiming through or under the supplier or that
other person (otherwise than under a security, charge
or encumbrance disclosed to the consumer before the
consumer agreed to the supply).

(4) This section applies to a supply by way of hire or lease
only for the period of the hire or lease.

53 Guarantee as to undisclosed securities etc.
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(D) If:
(a) a person (the supplier) supplies goods to a consumer;
and
(b) the supply is not a supply of limited title;
there is a guarantee that:
(c) the goods are free from any security, charge or
encumbrance:
(1) that was not disclosed to the consumer, in writing,
before the consumer agreed to the supply; or
(i1) that was not created by or with the express
consent of the consumer; and
(d) the goods will remain free from such a security,
charge or encumbrance until the time when the
property in the goods passes to the consumer.
(2) A supplier does not fail to comply with the guarantee
only because of the existence of a floating charge over the
supplier’s assets unless and until the charge becomes fixed
and enforceable by the person to whom the charge is given.
Note: Section 339 of the Personal Property Securities Act
2009 affects the meaning of the references in this
subsection to a floating charge and a fixed charge.
3) If:
(a) a person (the supplier) supplies goods to a consumer;
and
(b) the supply is a supply of limited title;
there is a guarantee that all securities, charges or
encumbrances known to the supplier, and not known to
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the consumer, were disclosed to the consumer before the
consumer agreed to the supply.
(4) This section does not apply if the supply is a supply by way
of hire or lease.
54 Guarantee as to acceptable quality
() If:
(a) a person supplies, in trade or commerce, goods to a
consumer; and
(b) the supply does not occur by way of sale by auction;
there is a guarantee that the goods are of acceptable quality.
(2) Goods are of acceptable quality if they are as:
(a) fit for all the purposes for which goods of that kind
are commonly supplied; and
(b) acceptable in appearance and finish; and
(c) free from defects; and
(d) safe; and
(e) durable;
as a reasonable consumer fully acquainted with the state
and condition of the goods (including any hidden defects of
the goods), would regard as acceptable having regard to the
matters in subsection (3).
(3) The matters for the purposes of subsection (2) are:
(a) the nature of the goods; and
(b) the price of the goods (if relevant); and
(c) any statements made about the goods on any
packaging or label on the goods; and
(d) any representation made about the goods by the
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supplier or manufacturer of the goods; and

(e) any other relevant circumstances relating to the

supply of the goods.
4) If:

(a) goods supplied to a consumer are not of acceptable
quality; and

(b) the only reason or reasons why they are not of
acceptable quality were specifically drawn to the
consumer’s attention before the consumer agreed to
the supply;

the goods are taken to be of acceptable quality.
(5) If:

(a) goods are displayed for sale or hire; and

(b) the goods would not be of acceptable quality if they
were supplied to a consumer;

the reason or reasons why they are not of acceptable quality
are taken, for the purposes of subsection (4), to have been
specifically drawn to a consumer’s attention if those reasons
were disclosed on a written notice that was displayed with
the goods and that was transparent.

(6) Goods do not fail to be of acceptable quality if:

(a) the consumer to whom they are supplied causes them
to become of unacceptable quality, or fails to take
reasonable steps to prevent them from becoming of
unacceptable quality; and

(b) they are damaged by abnormal use.

(7) Goods do not fail to be of acceptable quality if:
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(a) the consumer acquiring the goods examines them
before the consumer agrees to the supply of the
goods; and

(b) the examination ought reasonably to have revealed
that the goods were not of acceptable quality.

55 Guarantee as to fitness for any disclosed purpose etc.
(D If:

(a) a person (the supplier) supplies, in trade or commerce,
goods to a consumer; and

(b) the supply does not occur by way of sale by auction;

there is a guarantee that the goods are reasonably fit for
any disclosed purpose, and for any purpose for which the
supplier represents that they are reasonably fit.

(2) A disclosed purpose is a particular purpose (whether
or not that purpose is a purpose for which the goods
are commonly supplied) for which the goods are being
acquired by the consumer and that:

(a) the consumer makes known, expressly or by
implication, to:

(1) the supplier; or

(i1) a person by whom any prior negotiations or
arrangements in relation to the acquisition of the
goods were conducted or made; or

(b) the consumer makes known to the manufacturer of
the goods either directly or through the supplier or
the person referred to in paragraph (a)(ii).

(3) This section does not apply if the circumstances show that
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the consumer did not rely on, or that it was unreasonable
for the consumer to rely on, the skill or judgment of the
supplier, the person referred to in subsection (2)(a)(ii) or
the manufacturer, as the case may be.

56 Guarantee relating to the supply of goods by description

() If:

(a) a person supplies, in trade or commerce, goods by

description to a consumer; and

(b) the supply does not occur by way of sale by auction;

there is a guarantee that the goods correspond with the
description.

(2) A supply of goods is not prevented from being a supply by
description only because, having been exposed for sale or
hire, they are selected by the consumer.

(3) If goods are supplied by description as well as by reference
to a sample or demonstration model, the guarantees in this
section and in section 57 both apply.

57 Guarantees relating to the supply of goods by sample or
demonstration model

(D) If:

(a) a person supplies, in trade or commerce, goods to a
consumer by reference to a sample or demonstration
model; and

(b) the supply does not occur by way of sale by auction;

there is a guarantee that:

(c) the goods correspond with the sample or
demonstration model in quality, state or condition;
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and
(d) if the goods are supplied by reference to a sample—
the consumer will have a reasonable opportunity to
compare the goods with the sample; and
(e) the goods are free from any defect that:
(1) would not be apparent on reasonable examination
of the sample or demonstration model; and
(i1) would cause the goods not to be of acceptable
quality.

(2) If goods are supplied by reference to a sample or
demonstration model as well as by description, the
guarantees in section 56 and in this section both apply.

58 Guarantee as to repairs and spare parts

(D) If:

(a) a person supplies, in trade or commerce, goods to a

consumer; and

(b) the supply does not occur by way of sale by auction;
there is a guarantee that the manufacturer of the goods
will take reasonable action to ensure that facilities for the
repair of the goods, and parts for the goods, are reasonably
available for a reasonable period after the goods are
supplied.

(2) This section does not apply if the manufacturer took
reasonable action to ensure that the consumer would
be given written notice, at or before the time when the
consumer agrees to the supply of the goods, that:

(a) facilities for the repair of the goods would not be
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available or would not be available after a specified
period; or
(b) parts for the goods would not be available or would
not be available after a specified period.
59 Guarantee as to express warranties
(D) If:
(a) a person supplies, in trade or commerce, goods to a
consumer; and
(b) the supply does not occur by way of sale by auction;
there is a guarantee that the manufacturer of the goods will
comply with any express warranty given or made by the
manufacturer in relation to the goods.
(2) If:
(a) a person supplies, in trade or commerce, goods to a
consumer; and
(b) the supply does not occur by way of sale by auction;
there is a guarantee that the supplier will comply with any
express warranty given or made by the supplier in relation
to the goods.

Subdivision B—Guarantees relating to the supply of services
60 Guarantee as to due care and skill
If a person supplies, in trade or commerce, services to a
consumer, there is a guarantee that the services will be
rendered with due care and skill.
61 Guarantees as to fitness for a particular purpose etc.
(1) If:
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(a) a person (the supplier) supplies, in trade or commerce,
services to a consumer; and
(b) the consumer, expressly or by implication, makes
known to the supplier any particular purpose
for which the services are being acquired by the
consumer;
there is a guarantee that the services, and any product
resulting from the services, will be reasonably fit for that
purpose.
2) If:
(a) a person (the supplier) supplies, in trade or commerce,
services to a consumer; and
(b) the consumer makes known, expressly or by
implication, to:
(1) the supplier; or
(i1) a person by whom any prior negotiations or
arrangements in relation to the acquisition of the
services were conducted or made;
the result that the consumer wishes the services to achieve;
there is a guarantee that the services, and any product
resulting from the services, will be of such a nature, and
quality, state or condition, that they might reasonably be
expected to achieve that result.

(3) This section does not apply if the circumstances show that
the consumer did not rely on, or that it was unreasonable
for the consumer to rely on, the skill or judgment of the
supplier.
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(4) This section does not apply to a supply of services of a
professional nature by a qualified architect or engineer.
62 Guarantee as to reasonable time for supply
If:
(a) a person (the supplier) supplies, in trade or commerce,
services to a consumer; and

(b) the time within which the services are to be supplied:

(1) is not fixed by the contract for the supply of the
services; or
(i1) is not to be determined in a manner agreed to by
the consumer and supplier;
there is a guarantee that the services will be supplied within
a reasonable time.
63 Services to which this Subdivision does not apply
This Subdivision does not apply to services that are, or are
to be, supplied under:

(a) a contract for or in relation to the transportation or
storage of goods for the purposes of a business, trade,
profession or occupation carried on or engaged in
by the person for whom the goods are transported or
stored; or

(b) a contract of insurance.

Subdivision C—Guarantees not to be excluded etc. by contract

64 Guarantees not to be excluded etc. by contract
(1) A term of a contract (including a term that is not set out in
the contract but is incorporated in the contract by another
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term of the contract) is void to the extent that the term
purports to exclude, restrict or modify, or has the effect of
excluding, restricting or modifying:
(a) the application of all or any of the provisions of this
Division; or
(b) the exercise of a right conferred by such a provision;
or
(c) any liability of a person for a failure to comply with a
guarantee that applies under this Division to a supply
of goods or services.

(2) A term of a contract is not taken, for the purposes of this
section, to exclude, restrict or modify the application of a
provision of this Division unless the term does so expressly
or is inconsistent with the provision.

64A Limitation of liability for failures to comply with guarantees

(1) A term of a contract for the supply by a person of goods
other than goods of a kind ordinarily acquired for personal,
domestic or household use or consumption is not void
under section 64 merely because the term limits the
person’s liability for failure to comply with a guarantee
(other than a guarantee under section 51, 52 or 53) to one
or more of the following:

(a) the replacement of the goods or the supply of
equivalent goods;

(b) the repair of the goods;

(c) the payment of the cost of replacing the goods or of
acquiring equivalent goods;
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(d) the payment of the cost of having the goods repaired.

(2) A term of a contract for the supply by a person of services
other than services of a kind ordinarily acquired for
personal, domestic or household use or consumption is not
void under section 64 merely because the term limits the
person’s liability for failure to comply with a guarantee to:

(a) the supplying of the services again; or

(b) the payment of the cost of having the services
supplied again.

(3) This section does not apply in relation to a term of a
contract if the person to whom the goods or services were
supplied establishes that it is not fair or reasonable for the
person who supplied the goods or services to rely on that
term of the contract.

(4) In determining for the purposes of subsection (3) whether
or not reliance on a term of a contract is fair or reasonable,
a court is to have regard to all the circumstances of the
case, and in particular to the following matters:

(a) the strength of the bargaining positions of the person
who supplied the goods or services and the person to
whom the goods or services were supplied (the buyer)
relative to each other, taking into account, among
other things, the availability of equivalent goods or
services and suitable alternative sources of supply;

(b) whether the buyer received an inducement to
agree to the term or, in agreeing to the term, had
an opportunity of acquiring the goods or services
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or equivalent goods or services from any source of
supply under a contract that did not include that term;

(c) whether the buyer knew or ought reasonably to have
known of the existence and extent of the term (having
regard, among other things, to any custom of the
trade and any previous course of dealing between the
parties);

(d) in the case of the supply of goods, whether the goods
were manufactured, processed or adapted to the
special order of the buyer.

Subdivision D—Miscellaneous
65 Application of this Division to supplies of gas, electricity and
telecommunications

(1) This Division does not apply to a supply if the supply:

(a) is a supply of a kind specified in the regulations; and
(b) is a supply of gas, electricity or a telecommunications
service.

(2) A telecommunications service is a service for carrying
communications by means of guided or unguided
electromagnetic energy or both.

66 Display notices

(1) The Commonwealth Minister may determine, in writing,
that persons (the suppliers) who make supplies, or supplies
of a specified kind, to which guarantees apply under this
Division are required to display, in accordance with the
determination, a notice that meets the requirements of the
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determination.

(2) A supplier who makes a supply to a consumer to which
a guarantee applies under this Division, and to which
such a determination relates, must ensure that a notice
that meets those requirements is, in accordance with the
determination:

(a) if the consumer takes delivery of the goods or
services at the supplier’s premises—displayed at
those premises; or

(b) otherwise—drawn to the consumer’s attention before
the consumer agrees to the supply of the goods.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) Without limiting subsection (1), a determination under that
subsection may do all or any of the following:

(a) require the notice to include specified information
about the application of all or any of the provisions of
this Division and Part 5-4;

(b) specify where the notice must be displayed;

(c) specify how the notice must be drawn to the attention
of consumers;

(d) specify requirements as to the form of the notice.

67 Conflict of laws
If:

(a) the proper law of a contract for the supply of goods
or services to a consumer would be the law of any
part of Australia but for a term of the contract that
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provides otherwise; or

(b) a contract for the supply of goods or services to a
consumer contains a term that purports to substitute,
or has the effect of substituting, the following
provisions for all or any of the provisions of this

Division:

(1) the provisions of the law of a country other than
Australia;

(i1) the provisions of the law of a State or a Territory;
the provisions of this Division apply in relation to the
supply under the contract despite that term.

68 Convention on Contracts for the International Sale of Goods

The provisions of the United Nations Convention on

Contracts for the International Sale of Goods, done at

Vienna on 11 April 1980, as amended and in force for

Australia from time to time, prevail over the provisions of

this Division to the extent of any inconsistency.

Note: The text of the Convention is set out in Australian
Treaty Series 1988 No. 32 ([1988] ATS 32). In 2010,
the text of a Convention in the Australian Treaty
Series was accessible through the Australian Treaties
Library on the AustLII website (www.austlii.edu.au).

Division 2—Unsolicited consumer agreements
Subdivision A—Introduction
69 Meaning of unsolicited consumer agreement
(1) An agreement is an unsolicited consumer agreement if:
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(a) it is for the supply, in trade or commerce, of goods or
services to a consumer; and

(b) it is made as a result of negotiations between a dealer
and the consumer:

(1) in each other’s presence at a place other than the
business or trade premises of the supplier of the
goods or services; or

(i) by telephone;
whether or not they are the only negotiations that precede
the making of the agreement; and
(c) the consumer did not invite the dealer to come to that
place, or to make a telephone call, for the purposes
of entering into negotiations relating to the supply of
those goods or services (whether or not the consumer
made such an invitation in relation to a different
supply); and
(d) the total price paid or payable by the consumer under
the agreement:

(1) is not ascertainable at the time the agreement is
made; or

(i1) if it is ascertainable at that time—is more than
$100 or such other amount prescribed by the
regulations.

(1A) The consumer is not taken, for the purposes of subsection
(1)(c), to have invited the dealer to come to that place, or to
make a telephone call, merely because the consumer has:

(a) given his or her name or contact details other than for
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the predominant purpose of entering into negotiations
relating to the supply of the goods or services referred
to in subsection (1)(c); or

(b) contacted the dealer in connection with an
unsuccessful attempt by the dealer to contact the
consumer.

(2) An invitation merely to quote a price for a supply is not
taken, for the purposes of subsection (1)(c), to be an
invitation to enter into negotiations for a supply.

(3) An agreement is also an unsolicited consumer agreement if
it is an agreement of a kind that the regulations provide are
unsolicited consumer agreements.

(4) However, despite subsections (1) and (3), an agreement is
not an unsolicited consumer agreement if it is an agreement
of a kind that the regulations provide are not unsolicited
consumer agreements.

70 Presumption that agreements are unsolicited consumer agreements

(1) In a proceeding relating to a contravention or possible
contravention of this Division (other than a criminal
proceeding), an agreement is presumed to be an unsolicited
consumer agreement if:

(a) a party to the proceeding alleges that the agreement is
an unsolicited consumer agreement; and

(b) no other party to the proceeding proves that the
agreement is not an unsolicited consumer agreement.

(2) In a proceeding relating to a contravention or possible
contravention of this Division (other than a criminal
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proceeding), it is presumed that a proposed agreement
would be an unsolicited consumer agreement if it were
made if:

(a) a party to the proceeding alleges that the proposed
agreement would be an unsolicited consumer
agreement if it were made; and

(b) no other party to the proceeding proves that the
proposed agreement would not be an unsolicited
consumer agreement if it were made.

71 Meaning of dealer
A dealer is a person who, in trade or commerce:

(a) enters into negotiations with a consumer with a view
to making an agreement for the supply of goods or
services to the consumer; or

(b) calls on, or telephones, a consumer for the purpose of
entering into such negotiations;

whether or not that person is, or is to be, the supplier of the
goods or services.

72 Meaning of negotiation
A negotiation, in relation to an agreement or a proposed
agreement, includes any discussion or dealing directed
towards the making of the agreement or proposed
agreement (whether or not the terms of the agreement or
proposed agreement are open to any discussion or dealing).

Subdivision B—Negotiating unsolicited consumer agreements

73 Permitted hours for negotiating an unsolicited consumer
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agreement
(1) A dealer must not call on a person for the purpose of
negotiating an unsolicited consumer agreement, or for an
incidental or related purpose:
(a) at any time on a Sunday or a public holiday; or
(b) before 9 am on any other day; or
(c) after 6 pm on any other day (or after 5 pm if the other
day is a Saturday).

Note: A pecuniary penalty may be imposed for a

contravention of this subsection.
(2) Subsection (1) does not apply if the dealer calls on the
person in accordance with consent that:
(a) was given by the person to the dealer or a person
acting on the dealer’s behalf; and
(b) was not given in the presence of the dealer or a
person acting on the dealer’s behalf.

Note: The Do Not Call Register Act 2006 may apply to a
telephone call made for the purpose of negotiating an
unsolicited consumer agreement.

74 Disclosing purpose and identity
A dealer who calls on a person for the purpose of
negotiating an unsolicited consumer agreement, or for an
incidental or related purpose, must, as soon as practicable
and in any event before starting to negotiate:
(a) clearly advise the person that the dealer’s purpose
is to seek the person’s agreement to a supply of the
goods or services concerned; and
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(b) clearly advise the person that the dealer is obliged to
leave the premises immediately on request; and

(c) provide to the person such information relating to the
dealer’s identity as is prescribed by the regulations.

Note: A pecuniary penalty may be imposed for a
contravention of this section.
75 Ceasing to negotiate on request

(1) A dealer who calls on a person at any premises for the
purpose of negotiating an unsolicited consumer agreement,
or for an incidental or related purpose, must leave the
premises immediately on the request of:

(a) the occupier of the premises, or any person acting
with the actual or apparent authority of the occupier;
or

(b) the person (the prospective consumer) with whom the
negotiations are being conducted.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) If the prospective consumer makes such a request, the
dealer must not contact the prospective consumer for the
purpose of negotiating an unsolicited consumer agreement
(or for an incidental or related purpose) for at least 30 days
after the prospective consumer makes the request.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) If the dealer is not, or is not to be, the supplier of the goods
or services to which the negotiations relate:
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(a) subsection (2) applies to that supplier, and any person
acting on behalf of that supplier, in the same way that
it applies to the dealer; but

(b) subsection (2) does not apply to the dealer contacting
the prospective customer in relation to a supply by
another supplier.

76 Informing person of termination period etc.
A dealer must not make an unsolicited consumer agreement
with a person unless:

(a) before the agreement is made, the person is given
information as to the following:

(1) the person’s right to terminate the agreement
during the termination period;
(i1) the way in which the person may exercise that
right;
(ii1) such other matters as are prescribed by the
regulations; and

(b) if the agreement is made in the presence of both
the dealer and the person—the person is given the
information in writing; and

(c) if the agreement is made by telephone—the person
is given the information by telephone, and is
subsequently given the information in writing; and

(d) the form in which, and the way in which, the person
is given the information complies with any other
requirements prescribed by the regulations.

Note: A pecuniary penalty may be imposed for a
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contravention of this section.
77 Liability of suppliers for contraventions by dealers
If:
(a) a dealer contravenes a provision of this Subdivision
in relation to an unsolicited consumer agreement; and
(b) the dealer is not, or is not to be, the supplier of the
goods or services to which the agreement relates;
the supplier of the goods or services is also taken to have
contravened that provision in relation to the agreement.

Subdivision C—Requirements for unsolicited consumer
agreements etc.

78 Requirement to give document to the consumer

(1) If an unsolicited consumer agreement was not negotiated
by telephone, the dealer who negotiated the agreement
must give a copy of the agreement to the consumer under
the agreement immediately after the consumer signs the
agreement.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) If an unsolicited consumer agreement was negotiated by
telephone, the dealer who negotiated the agreement must,
within 5 business days after the agreement was made
or such longer period agreed by the parties, give to the
consumer under the agreement:

(a) personally; or
(b) by post; or
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(c) with the consumer’s consent—by electronic
communication;
a document (the agreement document) evidencing the
agreement.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) An unsolicited consumer agreement was negotiated by
telephone if the negotiations that resulted in the making
of the agreement took place by telephone (whether or not
other negotiations preceded the making of the agreement).

79 Requirements for all unsolicited consumer agreements etc.
The supplier under an unsolicited consumer agreement
must ensure that the agreement, or (if the agreement was
negotiated by telephone) the agreement document, complies
with the following requirements:
(a) it must set out in full all the terms of the agreement,
including:

(1) the total consideration to be paid or provided by
the consumer under the agreement or, if the total
consideration is not ascertainable at the time the
agreement is made, the way in which it is to be
calculated; and

(i1) any postal or delivery charges to be paid by the
consumer;
(b) its front page must include a notice that:

(1) conspicuously and prominently informs the

consumer of the consumer’s right to terminate the
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agreement; and
(i1) conspicuously and prominently sets out any other
information prescribed by the regulations; and
(ii1) complies with any other requirements prescribed
by the regulations;
(c) it must be accompanied by a notice that:
(1) may be used by the consumer to terminate the
agreement; and
(i1) complies with any requirements prescribed by the
regulations;
(d) it must conspicuously and prominently set out in full:
(1) the supplier’s name; and
(11) if the supplier has an ABN—the supplier’s ABN;
and
(ii1) if the supplier does not have an ABN but has an
ACN— the supplier’s ACN; and
(iv) the supplier’s business address (not being a post
box) or, if the supplier does not have a business
address, the supplier’s residential address; and
(v) if the supplier has an email address—the
supplier’s email address; and
(vi) if the supplier has a fax number—the supplier’s
fax number;
(e) it must be printed clearly or typewritten
(apart from any amendments to the printed or
typewritten form, which may be handwritten);
(f) it must be transparent.
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Note: A pecuniary penalty may be imposed for a
contravention of this section.
80 Additional requirements for unsolicited consumer agreements not
negotiated by telephone

The supplier under an unsolicited consumer agreement
that was not negotiated by telephone must ensure that, in
addition to complying with the requirements of section 79,
the agreement complies with the following requirements:

(a) the agreement must be signed by the consumer under
the agreement;

(b) if the agreement is signed by a person on the
supplier’s behalf—the agreement must state that the
person is acting on the supplier’s behalf, and must set
out in full:

(1) the person’s name; and
(i) the person’s business address (not being a post
box) or, if the person does not have a business
address, the person’s residential address; and
(111) 1f the person has an email address—the person’s
email address.
Note: A pecuniary penalty may be imposed for a
contravention of this section.
81 Requirements for amendments of unsolicited consumer
agreements
The supplier under an unsolicited consumer agreement
must ensure that any amendments to the agreement are
signed by both parties to the agreement.

361



EITAT A EEF MiERT -

my D IR HEWH

82 ALFOF F RS LD T2 M
(U%@gﬁﬁﬁﬁﬁﬁiﬁﬁﬁaﬂxcn<iiﬁﬁﬂ
W,ﬁ%%&ﬂ%%’rurgﬁgaﬁ%%@ﬁ,ﬁ

%T”"Fi« v R ¥ 'LT""Fi«\ ELETT e
(DG (718 4 0

(3.)'53’-? ’ﬁ 7 'ﬁvﬁ‘-‘? PR

(0) i 4k 241

(F FHEEL BRI T - U TAHEEREYE

(@)F 5 AETHEHF L4k - MR Z pAzay
- Baivp Bl 2 HREF

q{?

(b)?.ﬁ ;—?_,;é‘a‘: \pri‘ - AR E {:-/ﬂ %ﬂ"gf/
Biey - B iEp BapAl0OBF ¥ 2 HF

362



220104 S 2 3 X

Note: A pecuniary penalty may be imposed for a
contravention of this section.

Subdivision D—Terminating unsolicited consumer agreements
82 Terminating an unsolicited consumer agreement during the
termination period
(1) The consumer under an unsolicited consumer agreement
may, during the period provided under subsection (3),
terminate the agreement by indicating, in an oral or written
notice to the supplier under the agreement, an intention to
terminate the agreement.
(2) A right of termination under this section may be exercised:
(a) despite affirmation of the agreement by the consumer;
and
(b) even though the agreement has been fully executed.
(3) The period during which the consumer may terminate the
agreement is whichever of the following periods is the
longest:
(a) if the agreement was not negotiated by telephone—
the period of 10 business days starting at the start
of the first business day after the day on which the
agreement was made;
(b) if the agreement was negotiated by telephone—the
period of 10 business days starting at the start of
the first business day after the day on which the
consumer was given the agreement document relating
to the agreement;
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(c) if one or more of the following were contravened in
relation to the agreement:
(1) section 73 (permitted hours for negotiating an
unsolicited consumer agreement);
(i1) section 74 (disclosing purpose and identity);
(ii1) section 75 (ceasing to negotiate on request);
the period of 3 months starting at the start of the first
day after the day on which the agreement was made
or, if the agreement was negotiated by telephone, the
agreement document was given;
(d) if one or more of the following were contravened in
relation to the agreement:
(1) section 76 (informing consumer of termination
period);
(i) a provision of Subdivision C (requirements for
unsolicited consumer agreements);
(ii1) section 86 (prohibition on supplies for 10
business days);
the period of 6 months starting at the start of the first
day after the day on which the agreement was made
or, if the agreement was negotiated by telephone, the
agreement document was given;
(e) such other period as the agreement provides.
(4) If the notice under subsection (1) is written, it may be
given:
(a) by delivering it personally to the supplier; or
(b) by delivering it, or sending it by post, in an envelope
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addressed to the supplier, to the supplier’s address
referred to in section 79(d)(iv); or
(c) if the supplier has an email address—by sending it
to the supplier’s email address referred to in section
79(d)(v); or
(d) if the supplier has a fax number—by faxing it to the
supplier’s fax number referred to in section 79(d)(vi).
(5) A notice under subsection (1) sent by post to a supplier
is taken to have been given to the supplier at the time of
posting.
(6) There are no requirements relating to the form or content of
a notice under subsection (1).
83 Effect of termination
(1) If an unsolicited consumer agreement is terminated in
accordance with section 82:
(a) the agreement is taken to have been rescinded by
mutual consent; and
(b) any related contract or instrument is void.
(2) A related contract or instrument, in relation to an
unsolicited consumer agreement, is:
(a) any contract of guarantee or indemnity that is related
to the agreement; or
(b) any instrument related to the agreement that creates
a mortgage or charge in favour of the supplier under
the contract or the dealer in relation to the contract
(or a person nominated by the supplier or dealer); or
(c) any contract or instrument (other than an instrument
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of a kind referred to in paragraph (b)) that is collateral
or related to the agreement;
but does not include a tied continuing credit contract
(within the meaning of section 127(2) of Schedule 1 to the
National Consumer Credit Protection Act 2009), or a tied
loan contract (within the meaning of section 127(3) of that
Schedule).

(3) The termination of an unsolicited consumer agreement has
effect for the purposes of section 82 and this section even
if:

(a) the supplier under the agreement has not received the
notice of termination; or
(b) the goods or services supplied under the agreement
have been wholly or partly consumed or used.
84 Obligations of suppliers on termination
If an unsolicited consumer agreement is terminated
in accordance with section 82, the supplier under the
agreement must, immediately upon being notified of
the termination, return or refund to the consumer under
the agreement any consideration (or the value of any
consideration) that the consumer gave under the agreement
or a related contract or instrument.
Note: A pecuniary penalty may be imposed for a
contravention of this section.
85 Obligations and rights of consumers on termination

(1) If an unsolicited consumer agreement is terminated in

accordance with section 82, the consumer under the
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agreement must, within a reasonable time:

(a) return to the supplier under the agreement any goods:

(1) that have been received from the supplier under
the agreement; and

(i) that the consumer has not already consumed; or

(b) notify the supplier of the place where the supplier
may collect the goods.

(2) The goods become the property of the consumer, freed and
discharged from all liens and charges of any description, if:

(a) the consumer gives notice to the supplier under
subsection (1)(b); and

(b) the supplier does not collect the goods within 30 days
after the termination of the contract.

(3) If:

(a) the agreement is terminated in accordance with
section 82 after the end of the period of 10 business
days starting:

(1) if the agreement was not negotiated by
telephone—at the start of the first business day
after the day on which the agreement was made;
or

(i1) if the agreement was negotiated by telephone—at
the start of the first business day after the day on
which the consumer was given the agreement
document relating to the agreement; and

(b) the consumer returns the goods to the supplier, or the
supplier collects the goods, under this section; and
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(c) the consumer has failed to take reasonable care of the

goods;
the consumer is liable to pay compensation to the supplier
for the damage to, or depreciation in the value of, the
goods.

(4) The compensation is recoverable in a court of competent
jurisdiction.

(5) However, the consumer is not liable for any such damage
or depreciation attributable to normal use of the goods or to
circumstances beyond the consumer’s control.

(6) If:

(a) an unsolicited consumer agreement is terminated in
accordance with section 82 after the end of the period
of 10 business days starting:

(1) if the agreement was not negotiated by
telephone—at the start of the first business day
after the day on which the agreement was made;
or

(11) if the agreement was negotiated by telephone—at
the start of the first business day after the day on
which the consumer was given the agreement
document relating to the agreement; and

(b) prior to the termination, but after the end of that
period, a service was supplied under the agreement;

the termination does not affect any liability of the consumer
under the agreement to provide consideration for the
service.
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86 Prohibition on supplies etc. for 10 business days
(1) The supplier under an unsolicited consumer agreement
must not:

(a) supply to the consumer under the agreement the
goods or services to be supplied under the agreement;
or

(b) accept any payment, or any other consideration, in
connection with those goods or services; or

(c) require any payment, or any other consideration, in
connection with those goods or services;

during the period of 10 business days starting:

(d) if the agreement was not negotiated by telephone—at
the start of the first business day after the day on
which the agreement was made; or

(e) if the agreement was negotiated by telephone—at the
start of the first business day after the day on which
the consumer was given the agreement document
relating to the agreement.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) If the supplier supplies goods to the consumer in
contravention of this section, the consumer has the
same rights in relation to the goods as if the goods were
unsolicited goods.
Note: Section 41 deals with unsolicited goods.

(3) If the supplier supplies services to the consumer in
contravention of this section, the consumer has the same

375



AR R ()

co
=3
R o E
S A
PN
co I B~
L i
o SO
CE
_ W
—
N
3
)
‘__';'i
(\x
a3
=
o).
«J;o
o

Fatk o 19 E R

‘?‘v‘:@""rx I’f 7.1 F iz

2 |
(5 »
Y
- (@‘r
=

&
(NN N
T %

= ow b

|4

E
[
=
m
mk%
—_
S

o “z\k-
—‘_

=

(a)/ﬂ v B A /)J '?]ZL Ao ¥R
s

f
[oee
3
S
o
=4
T

(D) ki R AP 2 2 & 2 B8 o

(DF #5820 % L A& ) § Frk > 2o 4 7
(a) R W31 st o S 7 2 02 pris
(DAWMEEP > S8 W FEHpEmd e G

B F P EFREERRS T 9 2
B e

376



220104 S 2 3 X

rights in relation to the services as if the services were
unsolicited services.
Note: Section 42 deals with unsolicited services.

87 Repayment of payments received after termination
If an unsolicited consumer agreement is terminated
in accordance with section 82, the supplier under the
agreement must immediately refund to the consumer under
the agreement any payment:

(a) that the consumer, or a person acting on the
consumer’s behalf, makes to the supplier after the
termination; and

(b) that purports to be made under the agreement or a
related contract or instrument.

Note: A pecuniary penalty may be imposed for a
contravention of this section.
88 Prohibition on recovering amounts after termination
(1) If an unsolicited consumer agreement is terminated in
accordance with section 82, a person must not:

(a) bring, or assert an intention to bring, legal
proceedings against the consumer; or

(b) take, or assert an intention to take, any other action
against the consumer;

in relation to an amount alleged to be payable, under

the agreement or a related contract or instrument, by the

consumer under the agreement.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
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(1A) Subsection (1) does not apply to:

(a) bringing, or asserting an intention to bring, legal
proceedings against the consumer; or

(b) taking, or asserting an intention to take, any other
action against the consumer;

to enforce a liability under section 85(3), or a liability of a
kind referred to in section 85(6).

(2) If an unsolicited consumer agreement is terminated in
accordance with section 82, a person must not, for the
purpose of recovering an amount alleged to be payable,
under the agreement or a related contract or instrument, by
the consumer under the agreement:

(a) place the consumer’s name, or cause the consumer’s
name to be placed, on a list of defaulters or debtors;
or

(b) assert an intention to place the consumer’s name, or
cause the consumer’s name to be placed, on such a
list.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) Without limiting Division 2 of Part 5-2, an injunction
granted under that Division may require a person
responsible for keeping a list of defaulters or debtors on
which the consumer’s name has been wrongly placed to
remove the name from that list.
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Subdivision E—Miscellaneous
89 Certain provisions of unsolicited consumer agreements void

(1) A provision (however described) of an unsolicited
consumer agreement is void if it has the effect of, or
purports to have the effect of:

(a) excluding, limiting, modifying or restricting a right
of the consumer under the agreement to terminate the
agreement under this Division; or

(b) otherwise excluding, limiting, modifying or
restricting the effect or operation of this Division; or

(c) making a dispute relating to the agreement, or to a
supply to which the agreement relates, justiciable by
a court by which the dispute would not otherwise be
justiciable.

(2) The supplier under an unsolicited consumer agreement
must ensure that the agreement does not include, or purport
to include, a provision (however described) that is, or
would be, void because of subsection (1).

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) The supplier under an unsolicited consumer agreement
must not attempt to enforce or rely on a provision (however
described) that is void because of subsection (1).

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
90 Waiver of rights
(1) The consumer under an unsolicited consumer agreement
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1s not competent to waive any right conferred by this
Division.

(2) The supplier under the unsolicited consumer agreement
must not induce, or attempt to induce, the consumer to
waive any right conferred by this Division.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
91 Application of this Division to persons to whom rights of
consumers and suppliers are assigned etc.

(1) This Division applies in relation to a person to whom
the rights of a consumer (the original consumer) under a
contract for the supply of goods or services are assigned or
transferred, or pass by operation of law, (whether from the
original consumer or from another person) as if the person
were the original consumer.

(2) This Division applies in relation to a person to whom
the rights of a supplier (the original supplier) under a
contract for the supply of goods or services are assigned or
transferred, or pass by operation of law, (whether from the
original supplier or from another person) as if the person
were the original supplier.

92 Application of this Division to supplies to third parties
This Division applies in relation to a contract for the supply
of goods or services to a consumer (the original consumer)
on the order of another person as if the other person were
also the consumer.

93 Effect of contravening this Division
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(1) The supplier under an unsolicited consumer agreement
cannot enforce the agreement against the consumer

under the agreement if a provision of this Division (other

than section 85) has been contravened in relation to the

agreement.
(2) This section does not prevent any action being taken under
this Schedule in relation to the contravention.
94 Regulations may limit the application of this Division
This Division (other than section 73) does not apply, or
provisions of this Division (other than section 73) that are
specified in the regulations do not apply, to or in relation to:

(a) circumstances of a kind specified in the regulations;
or

(b) agreements of a kind specified in the regulations; or

(c) the conduct of businesses of a kind specified in the
regulations.

95 Application of this Division to certain conduct covered by the
Corporations Act

This Division does not apply in relation to conduct to which

section 736, 992A or 992AA of the Corporations Act 2001

applies.

Note: Section 736 of the Corporations Act 2001 prohibits
hawking of securities. Section 992A of that Act
prohibits hawking of certain financial products.
Section 992AA of that Act prohibits hawking of
managed investment products.
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Division 3—Lay-by agreements
96 Lay-by agreements must be in writing etc.
(1) A supplier of consumer goods who is a party to a lay-by
agreement must ensure that:
(a) the agreement is in writing; and
(b) a copy of the agreement is given to the consumer to
whom the goods are, or are to be, supplied.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) A supplier of consumer goods who is a party to a lay-by
agreement must ensure that the agreement is transparent.

(3) A lay-by agreement is an agreement between a supplier of
consumer goods and a consumer for the supply, in trade
or commerce, of the consumer goods on terms (whether
express or implied) which provide that:

(a) the goods will not be delivered to the consumer until
the total price of the goods has been paid; and
(b) the price of the goods is to be paid by:
(1) 3 or more instalments; or
(i1) if the agreement specifies that it is a lay-by
agreement— 2 or more instalments.

(4) For the purposes of subsection (3)(b), any deposit paid
by the consumer for the consumer goods is taken to be an
instalment.

97 Termination of lay-by agreements by consumers

(1) A consumer who is party to a lay-by agreement may

terminate the agreement at any time before the consumer
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goods to which the agreement relates are delivered to the
consumer under the agreement.

(2) A supplier of consumer goods who is a party to a lay-by
agreement must ensure that the agreement does not require
the consumer to pay a charge (a termination charge) for the
termination of the agreement unless:

(a) the agreement is terminated by the consumer; and
(b) the supplier has not breached the agreement.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) A supplier of consumer goods who is a party to a lay-by
agreement must ensure that, if the agreement provides that
a termination charge is payable, the amount of the charge is
not more than the supplier’s reasonable costs in relation to
the agreement.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
98 Termination of lay-by agreements by suppliers
A supplier of consumer goods who is a party to a lay-by
agreement must not terminate the agreement unless:
(a) the consumer who is a party to the agreement
breached a term of the agreement; or
(b) the supplier is no longer engaged in trade or
commerce; or
(c) the consumer goods to which the agreement relates
are no longer available.
Note: A pecuniary penalty may be imposed for a
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contravention of this section.
99 Effect of termination

(1) If a lay-by agreement is terminated by a party to the
agreement, the supplier must refund to the consumer all
the amounts paid by the consumer under the agreement
other than any termination charge that is payable under the
agreement.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) The supplier is entitled to recover any unpaid termination
charge from the consumer as a debt if the amounts paid by
the consumer under the lay-by agreement are not enough to
cover the charge.

(3) If a lay-by agreement is terminated by a party to the
agreement, the supplier is not entitled to damages, or to
enforce any other remedy, in relation to that termination
except as provided for by this section.

Division 4—Miscellaneous
100 Supplier must provide proof of transaction etc.
(D) If:
(a) a person (the supplier), in trade or commerce,
supplies goods or services to a consumer; and
(b) the total price (excluding GST) of the goods or
services is $75 or more;
the supplier must give the consumer a proof of transaction
as soon as practicable after the goods or services are so
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supplied.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

) If:

(a) a person (the supplier), in trade or commerce,
supplies goods or services to a consumer; and
(b) the total price (excluding GST) of the goods or
services is less than $75;
the consumer may request a proof of transaction from the
supplier as soon as practicable after the goods or services
are so supplied.

(3) If a request is made under subsection (2), the supplier must
give the proof of transaction within 7 days after the request
is made.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(4) A proof of transaction for a supply of goods or services to a
consumer is a document that:

(a) identifies the supplier of the goods or services; and

(b) if the supplier has an ABN—states the supplier’s
ABN; and

(c) if the supplier does not have an ABN but has an
ACN— states the supplier’s ACN; and

(d) states the date of the supply; and

(e) states the goods or services supplied to the consumer;
and

(f) states the price of the goods or services.

393



AR FE R (1)

LT hv A EP k]S
(a)i&1999 & Arfic B (F &% JRIZ{R) 2 7 &
Rirg &
(b)ﬂiéﬂﬁﬁﬂt% ;
()R * + & FHe+ agugp
()< & e ;
(e) A #p 3k
()BTRS 25 FERS fdb 5 -

(5) BT L FFEF = dp % (1A (3 5 &P LEP oo
101 ‘}}J P F,lfe'-@ Firm e ¥
(DFERF T ESFF  RERIL ,ﬁ hE ok
GEEE R Ay 3R i G- R L S

(a)4p TIRFS O Hoeit B = 555

(b) & 42 » ¥ B PR > Ap B PRIZ P fo ¥ 1 ink o)
GRS S

(c)@ 4% 03| BPRIZA T * L’H‘}lmﬁ’}”’F 8 Afofe
P g 3f o

(% (1) g fis e 3302 p 22

(a)#% B PRIE
(D) 7 H A TR R 78 PRAR e s cte B 20k =

394



220104 S 2 3 X

Note: The following are examples of a proof of transaction:
(a) a tax invoice within the meaning of the A New
Tax System (Goods and Services Tax) Act 1999;
(b) a cash register receipt;
(c) a credit card or debit card statement;
(d) a handwritten receipt;
(e) a lay-by agreement;
(f) a confirmation or receipt number provided for a
telephone or internet transaction.
(5) The supplier must ensure that the proof of transaction given
under subsection (1) or (3) is transparent.
101 Consumer may request an itemised bill
(1) If a person (the supplier), in trade or commerce, supplies
services to a consumer, the consumer may request that the
supplier give the consumer an itemised bill that:
(a) specifies how the price of the services was calculated;
and
(b) includes, if applicable, the number of hours of labour
that related to the supply of the services and the
hourly rate for that labour; and
(c) includes, if applicable, a list of the materials used to
supply the services and the amount charged for those
materials.
(2) The request under subsection (1) must be made within 30
days after:
(a) the services are supplied; or
(b) the consumer receives a bill or account from the
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supplier for the supply of the services;
whichever occurs later.
(3) The supplier must give the consumer the itemised bill
within 7 days after the request is made.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(4) The supplier must not charge the consumer for the itemised
bill.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(5) The supplier must ensure that the itemised bill is
transparent.
102 Prescribed requirements for warranties against defects
(1) The regulations may prescribe requirements relating to the
form and content of warranties against defects.
(2) A person must not, in connection with the supply, in trade
or commerce, of goods or services to a consumer:

(a) give to the consumer a document that evidences a
warranty against defects that does not comply with
the requirements prescribed for the purposes of
subsection (1); or

(b) represent directly to the consumer that the goods
or services are goods or services to which such a
warranty against defects relates.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(3) A warranty against defects is a representation

397



(B L H#F FAE P - 304
(D) ERc L IRFAAH ¢ - 204
v ¥

PR IRL A S
o e WA H G A e B e 3

103 ‘iz 4+ & Zp d & g R
(1)/2Jc &%ﬂfﬁ.i”ﬁ i /ﬂ%ﬁgrl "31/'43£3‘r'%- rﬁﬂj;\. g
T e

(DAG A3 @HFEAFE S REL I K LR
Ei—ﬁ-]%rr’ %“g‘.n} A

—r . n

(a)r i 2 penfa 2% 5%

(D) % B8 @ A 58 (1) P e st d famd 4o o

AT iR AR -

398



20104 S 8 3 X

communicated to a consumer in connection with the supply
of goods or services, at or about the time of supply, to the
effect that a person will (unconditionally or on specified
conditions):

(a) repair or replace the goods or part of them; or

(b) provide again or rectify the services or part of them;

or

(c) wholly or partly recompense the consumer;
if the goods or services or part of them are defective, and
includes any document by which such a representation is
evidenced.

103 Repairers must comply with prescribed requirements

(1) The regulations may prescribe requirements relating to
the form and content of notices to be given relating to the
repair of consumer goods.

(2) A person (the repairer) must not, in trade or commerce,
accept from another person goods that the other person
acquired as a consumer if the repairer:

(a) accepts the goods for the purpose of repairing them;
and
(b) does not give to the other person a notice that
complies with the requirements prescribed for the
purposes of subsection (1).
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
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Part 3-3—Safety of consumer goods and product related
services
Division 1—Safety standards
104 Making safety standards for consumer goods and product related
services

(1) The Commonwealth Minister may, by written notice
published on the internet, make a safety standard for one or
both of the following:

(a) consumer goods of a particular kind;
(b) product related services of a particular kind.

(2) A safety standard for consumer goods of a particular kind
may consist of such requirements about the following
matters as are reasonably necessary to prevent or reduce
risk of injury to any person:

(a) the performance, composition, contents, methods
of manufacture or processing, design, construction,
finish or packaging of consumer goods of that kind,
(b) the testing of consumer goods of that kind during, or
after the completion of, manufacture or processing;
(c) the form and content of markings, warnings or
instructions to accompany consumer goods of that
kind.

(3) A safety standard for product related services of a particular
kind may consist of such requirements about the following
matters as are reasonably necessary to prevent or reduce
risk of injury to any person:

(a) the manner in which services of that kind are supplied
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(including, but not limited to, the method of supply);

(b) the skills or qualifications of persons who supply
such services;

(c) the materials used in supplying such services;

(d) the testing of such services;

(e) the form and content of warnings, instructions or
other information about such services.

105 Declaring safety standards for consumer goods and product
related services

(1) The Commonwealth Minister may, by written notice
published on the internet, declare that the following is a
safety standard for consumer goods, or product related
services, of a kind specified in the instrument:

(a) a particular standard, or a particular part of a standard,
prepared or approved by Standards Australia
International Limited or by an association prescribed
by the regulations;

(b) such a standard, or such a part of a standard, with
additions or variations specified in the notice.

(2) The Commonwealth Minister must not declare under
subsection (1) that a standard, or a part of a standard,
referred to in that subsection is a safety standard for:

(a) consumer goods of a particular kind; or

(b) product related services of a particular kind;

if that standard or part is inconsistent with a safety standard
for those goods or services that is in force and that was
made under section 104(1).
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106 Supplying etc. consumer goods that do not comply with safety
standards

(1) A person must not, in trade or commerce, supply consumer
goods of a particular kind if:

(a) a safety standard for consumer goods of that kind is
in force; and
(b) those goods do not comply with the standard.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) A person must not, in trade or commerce, offer for supply
(other than for export) consumer goods the supply of which
is prohibited by subsection (1).

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) A person must not, in or for the purposes of trade or
commerce, manufacture, possess or have control of
consumer goods the supply of which is prohibited by
subsection (1).

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(4) In a proceeding under Part 5-2 in relation to a contravention
of subsection (3), it is a defence if the defendant proves
that the defendant’s manufacture, possession or control of
the goods was not for the purpose of supplying the goods
(other than for export).

(5) A person must not, in trade or commerce, export consumer
goods the supply of which is prohibited by subsection (1)

405



OF LROAF (5) p 7 100 T2 p k239

(b)is A 3§ = 3}?—{5 E%":
(1) Al Ak Ko E\,.%z,f‘!\tr";; rc;,i}guﬁ%;‘;.]v}ﬁ%;;(;
’\:
E

(DFIF &7 ERIFLeni@ ¥ frRk (& 3EEY )
B

(1D T TR E2F &

406



220104 S 2 3 X

unless:
(a) the person applies, in writing, to the Commonwealth
Minister for an approval to export those goods; and
(b) the Commonwealth Minister gives such an approval
by written notice given to the person.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(6) If the Commonwealth Minister gives an approval under
subsection (5), he or she must cause a statement setting out
particulars of the approval to be tabled in each House of the
Parliament of the Commonwealth within 7 sitting days of
that House after the approval is given.

(7) If:

(a) a person supplies consumer goods in contravention of
this section; and
(b) another person suffers loss or damage:
(1) because of a defect in, or a dangerous
characteristic of, the goods; or
(11) because of a reasonably foreseeable use
(including a misuse) of the goods; or
(ii1) because, contrary to the safety standard, he or she
was not provided with particular information in
relation to the goods; and
(c) the other person would not have suffered the loss or
damage if the goods had complied with the safety
standard;
the other person is taken, for the purposes of this Schedule,
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to have suffered the loss or damage because of that supply.
107 Supplying etc. product related services that do not comply with
safety standards
(1) A person must not, in trade or commerce, supply product
related services of particular kind if:
(a) a safety standard for services of that kind is in force;
and
(b) those services do not comply with the standard.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) A person must not, in trade or commerce, offer for supply
product related services the supply of which is prohibited
by subsection (1).
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(3) If:
(a) a person supplies product related services in
contravention of this section; and
(b) another person suffers loss or damage:

(1) because of defect in, or a dangerous characteristic
of, consumer goods that results from the services
being supplied; or

(i1) because of a reasonably foreseeable use
(including a misuse) of consumer goods that
results from the services being supplied; or

(ii1) because, contrary to the safety standard, he or she
was not provided with particular information in
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relation to the services; and
(c) the other person would not have suffered the loss or
damage if the services had complied with the safety
standard;
the other person is taken, for the purposes of this Schedule,
to have suffered the loss or damage because of that supply.
108 Requirement to nominate a safety standard
If:
(a) a safety standard for consumer goods of a particular
kind is in force; and
(b) the standard specifies, as alternative methods of
complying with the standard (or part of the standard),
2 or more sets of requirements relating to goods of
that kind; and
(c) the regulator gives to a supplier of goods of that kind
a written request that the supplier nominate which
of those sets of requirements the supplier intends to
comply with as the supplier’s method of complying
with the standard;
the supplier must, within the period specified in the request,
give to the regulator a written notice specifying which of
those sets of requirements the supplier intends to comply
with as the supplier’s method of complying with the
standard.
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Division 2—Bans on consumer goods and product related
services

Subdivision A—Interim bans
109 Interim bans on consumer goods or product related services that
will or may cause injury to any person etc.

(1) A responsible Minister may, by written notice published on
the internet, impose an interim ban on consumer goods of a
particular kind if:

(a) it appears to the responsible Minister that:
(1) consumer goods of that kind will or may cause
injury to any person; or
(i1) a reasonably foreseeable use (including a misuse)
of consumer goods of that kind will or may cause
injury to any person; or
(b) another responsible Minister has imposed, under
paragraph (a), an interim ban:
(1) on consumer goods of the same kind; or
(i1) on consumer goods of a kind that includes those
goods;
and that ban is still in force.

(2) A responsible Minister may, by written notice published
on the internet, impose an interim ban on product related
services of a particular kind if:

(a) it appears to the responsible Minister that:
(1) as a result of services of that kind being supplied,
consumer goods of a particular kind will or may

cause injury to any person; or
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(11) a reasonably foreseeable use (including a misuse)
of consumer goods of a particular kind, to which
such services relate, will or may cause injury
to any person as a result of such services being
supplied; or

(b) another responsible Minister has imposed, under
paragraph (a), an interim ban:

(1) on product related services of the same kind; or

(i1) on product related services that include those
services;

and that ban is still in force.

110 Places in which interim bans apply
(1) An interim ban imposed by the Commonwealth Minister
applies in all States and Territories.
(2) An interim ban imposed by a responsible Minister who is
Minister of a State applies in the State.
(3) An interim ban imposed by a responsible Minister who is a
Minister of a Territory applies in the Territory.
111 Ban period for interim bans
(1) An interim ban imposed by a responsible Minister is in
force during the period (the ban period) that:
(a) starts on the day (the start day) specified in the notice
imposing the ban; and
(b) subject to this Subdivision, ends at the end of 60 days
after the start day.
(2) Before the ban period for the interim ban ends, the
responsible Minister may, by written notice published on
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the internet, extend the ban period for the ban by a period
of up to 30 days.

3) If:

(a) the ban period for the interim ban is extended under
subsection (2); and
(b) the extended ban period for the ban has not ended;
and
(c) the interim ban was not imposed by the
Commonwealth Minister;
the responsible Minister may, in writing, request the
Commonwealth Minister to extend the extended ban period
for the ban.

(4) If a request is made under subsection (3), the
Commonwealth Minister may, by written notice published
on the internet, extend the extended ban period for the
interim ban by a further period of up to 30 days.

(5) If:

(a) a request is made under subsection (3); and
(b) the Commonwealth Minister has not made a decision
on the request immediately before the extended ban
period for the interim ban is to end;
the Commonwealth Minister is taken to have decided to
extend the extended ban period for the ban by a further
period of 30 days.

(6) If:

(a) the ban period for the interim ban is extended under
subsection (2); and
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(b) the extended ban period for the ban has not ended;
and
(c) the interim ban was imposed by the Commonwealth
Minister;
the Commonwealth Minister may, by written notice
published on the internet, extend the extended ban period
for the interim ban by a further period of up to 30 days.
112 Interaction of multiple interim bans
(D) If:
(a) an interim ban (the original ban) on consumer goods
of a particular kind (the banned goods) is imposed by
a responsible Minister other than the Commonwealth
Minister; and
(b) while the original ban is in force, the Commonwealth
Minister imposes an interim ban (the Commonwealth
ban):
(1) on the banned goods; or
(i1) on consumer goods of a kind that includes the
banned goods;
the original ban, to the extent that it is a ban on the banned
goods, ceases to be in force immediately before the
Commonwealth ban comes into force.
(2) If:
(a) an interim ban (the original ban) on product related
services of a particular kind (the banned services)
is imposed by a responsible Minister other than the
Commonwealth Minister; and
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(b) while the original ban is in force, the Commonwealth
Minister imposes an interim ban (the Commonwealth
ban):

(1) on the banned services; or
(i1) on product related services of a kind that includes
the banned services;
the original ban, to the extent that it is a ban on the banned
services, ceases to be in force immediately before the
Commonwealth ban comes into force.
113 Revocation of interim bans
If a responsible Minister imposes an interim ban:

(a) the responsible Minister may, by written notice
published on the internet, revoke the ban at any time;
and

(b) the ban ceases to be in force on the day specified by
the responsible Minister in the notice.

Subdivision B—Permanent bans
114 Permanent bans on consumer goods or product related services
(1) The Commonwealth Minister may, by written notice
published on the internet, impose a permanent ban on
consumer goods of a particular kind if:
(a) one or more interim bans on consumer goods of that
kind (the banned goods), or on consumer goods of a
kind that include the banned goods, are in force; or
(b) it appears to the Commonwealth Minister that:
(1) consumer goods of that kind will or may cause
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injury to any person; or

(i1) a reasonably foreseeable use (including a misuse)
of consumer goods of that kind will or may cause
injury to any person.

(2) The Commonwealth Minister may, by written notice
published on the internet, impose a permanent ban on
product related services of a particular kind if:

(a) one or more interim bans on product related services
of that kind (the banned services), or on product
related services of a kind that include the banned
services, are in force; or

(b) it appears to the Commonwealth Minister that:

(1) as a result of services of that kind being supplied,
consumer goods of a particular kind will or may
cause injury to any person; or

(i1) a reasonably foreseeable use (including a misuse)
of consumer goods of a particular kind, to which
such services relate, will or may cause injury
to any person as a result of such services being
supplied.

115 Places in which permanent bans apply
A permanent ban applies in all States and Territories.

116 When permanent bans come into force
A permanent ban comes into force on the day specified by
the Commonwealth Minister in the instrument imposing the
ban.

117 Revocation of permanent bans
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If the Commonwealth Minister imposes a permanent ban:
(a) the Commonwealth Minister may, by written notice
published on the internet, revoke the ban at any time;
and
(b) the ban ceases to be in force on the day specified by
the Commonwealth Minister in the notice.

Subdivision C—Compliance with interim bans and permanent
bans

118 Supplying etc. consumer goods covered by a ban

(1) A person must not, in trade or commerce, supply consumer

goods of a particular kind if:
(a) an interim ban on consumer goods of that kind is in
force in the place where the supply occurs; or
(b) a permanent ban on consumer goods of that kind is in
force.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) A person must not, in trade or commerce, offer for supply
(other than for export) consumer goods the supply of which
is prohibited by subsection (1).

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) A person must not, in or for the purposes of trade or
commerce, manufacture, possess or have control of
consumer goods the supply of which is prohibited by
subsection (1).
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Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(4) In a proceeding under Part 5-2 in relation to a contravention
of subsection (3), it is a defence if the defendant proves
that the defendant’s manufacture, possession or control of
the goods was not for the purpose of supplying the goods
(other than for export).

(5) A person must not, in trade or commerce, export consumer
goods the supply of which is prohibited by subsection (1)
unless:

(a) the person applies, in writing, to the Commonwealth
Minister for an approval to export those goods; and
(b) the Commonwealth Minister gives such an approval
by written notice given to the person.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(6) If the Commonwealth Minister gives an approval under
subsection (5), he or she must cause a statement setting out
particulars of the approval to be tabled in each House of the
Parliament of the Commonwealth within 7 sitting days of
that House after the approval is given.

(7) I1f:

(a) a person supplies consumer goods in contravention of
subsection (1); and
(b) another person suffers loss or damage:
(1) because of a defect in, or a dangerous
characteristic of, the goods; or
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(11) because of a reasonably foreseeable use
(including a misuse) of the goods;
the other person is taken, for the purposes of this Schedule,
to have suffered the loss or damage because of that supply.
119 Supplying etc. product related services covered by a ban
(1) A person must not, in trade or commerce, supply product
related services of a particular kind if:
(a) an interim ban on services of that kind is in force in
the place where the supply occurs; or
(b) a permanent ban on services of that kind is in force.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) A person must not, in trade or commerce, offer for supply
product related services the supply of which is prohibited
by subsection (1).
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
3) If:
(a) a person supplies product related services in
contravention of subsection (1); and
(b) another person suffers loss or damage:

(1) because of a defect in, or a dangerous
characteristic of, consumer goods that results
from the services being supplied; or

(11) because of a reasonably foreseeable use
(including a misuse) of consumer goods that
results from the services being supplied;
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the other person is taken, for the purposes of this Schedule,
to have suffered the loss or damage because of that supply.

Subdivision D—Temporary exemption from mutual recognition
principles
120 Temporary exemption under the Trans-Tasman Mutual
Recognition Act 1997
(D) If:
(a) an interim ban on consumer goods of a particular kind
is in force; or
(b) a permanent ban on consumer goods of a particular
kind is in force;
the goods are taken, for the purposes of section 46 of the
Trans-Tasman Mutual Recognition Act 1997, to be goods of
a kind that are declared, in the manner provided by section
46(2) of that Act, to be exempt from the operation of that
Act.
(2) This section does not affect the application of section 46(4)
of that Act in relation to such an exemption.
121 Temporary exemption under the Mutual Recognition Act 1992
(D) If:
(a) an interim ban on consumer goods of a particular kind
1s in force; and
(b) the interim ban was not imposed by the
Commonwealth Minister;
the goods are taken, for the purposes of section 15 of the
Mutual Recognition Act 1992, to be goods of a kind that
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are declared, in the manner provided by section 15(1) of
that Act, to be goods to which that section applies.
(2) This section does not affect the application of section 15(3)
of that Act in relation to such an exemption.
Division 3—Recall of consumer goods
Subdivision A—Compulsory recall of consumer goods
122 Compulsory recall of consumer goods
(1) A responsible Minister may, by written notice published on
the internet, issue a recall notice for consumer goods of a
particular kind if:
(a) a person, in trade or commerce, supplies consumer
goods of that kind; and
(b) any of the following applies:
(1) it appears to the responsible Minister that such
goods will or may cause injury to any person;

(i1) it appears to the responsible Minister that a
reasonably foreseeable use (including a misuse)
of such goods will or may cause injury to any
person;

(ii1) a safety standard for such goods is in force and
the goods do not comply with the standard;

(iv) an interim ban, or a permanent ban, on such
goods is in force; and

(c) it appears to the responsible Minister that one or more
suppliers of such goods have not taken satisfactory
action to prevent those goods causing injury to any
person.
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(2) It is not necessary for the purposes of subsection (1)(c) for
the responsible Minister to know the identities of any of the
suppliers of the consumer goods of that kind.

(3) A recall notice for consumer goods may be issued under
subsection (1) even if the consumer goods have become
fixtures since the time they were supplied.

123 Contents of a recall notice

(1) A recall notice for the consumer goods may require one
or more suppliers of the goods, or (if no such supplier is
known to the responsible Minister who issued the notice)
the regulator, to take one or more of the following actions:

(a) recall the goods;
(b) disclose to the public, or to a class of persons
specified in the notice, one or more of the following:
(1) the nature of a defect in, or a dangerous
characteristic of, the goods as identified in the
notice;

(i1) the circumstances as identified in the notice in
which a reasonably foreseeable use or misuse of
the goods is dangerous;

(ii1) procedures as specified in the notice for disposing
of the goods;
(c) if the identities of any of those suppliers are known

to the responsible Minister—inform the public, or

a class of persons specified in the notice, that the

supplier undertakes to do whichever of the following

the supplier thinks is appropriate:
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(1) unless the notice identifies a dangerous
characteristic of the goods—repair the goods;

(i1) replace the goods;

(ii1) refund to a person to whom the goods were
supplied (whether by the supplier or by another
person) the price of the goods.

(2) The recall notice may specify:

(a) the manner in which the action required to be taken
by the notice must be taken; and
(b) the period within which the action must be taken.

(3) If the recall notice requires the regulator to take action to
recall the consumer goods, the responsible Minister may
specify in the notice that the regulator must retain, destroy
or otherwise dispose of the goods.

(4) If the recall notice requires a supplier of the consumer
goods to take action of a kind referred to in subsection (1)
(c), the responsible Minister may specify in the notice that,
if:

(a) the supplier undertakes to refund the price of the
goods; and
(b) a period of more than 12 months has elapsed since a
person (whether or not the person to whom the refund
is to be made) acquired the goods from the supplier;
the amount of a refund may be reduced by the supplier by
an amount calculated in a manner specified in the notice
that is attributable to the use which a person has had of the

goods.
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124 Obligations of a supplier in relation to a recall notice

(1) This section applies if a recall notice for consumer goods
requires a supplier to take action of a kind referred to in
section 123(1)(c).

(2) If the supplier undertakes to repair the consumer goods, the
supplier must cause the goods to be repaired so that:

(a) any defect in the goods identified in the recall notice
is remedied; and

(b) if a safety standard for the goods is in force—the
goods comply with that standard.

(3) If the supplier undertakes to replace the consumer goods,
the supplier must replace the goods with similar consumer
goods which:

(a) if a defect in, or a dangerous characteristic of, the
goods to be replaced was identified in the recall
notice—do not contain that defect or have that
characteristic; and

(b) if a safety standard for the goods to be replaced is in
force—comply with that standard.

(4) If the supplier undertakes:

(a) to repair the consumer goods; or

(b) to replace the consumer goods;

the cost of the repair or replacement, including any
necessary transportation costs, must be paid by the supplier.
125 Notification by persons who supply consumer goods outside
Australia if there is compulsory recall
(1) If consumer goods of a particular kind are recalled as
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required by a recall notice, a person who has supplied

or supplies those consumer goods to a person outside
Australia must give the person outside Australia a written
notice that complies with subsection (2).

(2) The notice given under subsection (1) must:

(a) state that the consumer goods are subject to recall;
and

(b) if the consumer goods contain a defect or have a
dangerous characteristic—set out the nature of that
defect or characteristic; and

(c) if a reasonably foreseeable use or misuse of
the consumer goods is dangerous—set out the
circumstances of that use or misuse; and

(d) if the consumer goods do not comply with a safety
standard for such goods that is in force—set out the
nature of the non-compliance; and

(e) if an interim ban, or a permanent ban, on the
consumer goods is in force—state that fact.

(3) The notice under subsection (1) must be given as soon as
practicable after the supply of the consumer goods to the
person outside Australia.

(4) A person who is required to give a notice under subsection
(1) must, within 10 days after giving the notice, give a copy
of the notice to the responsible Minister who issued the
recall notice.

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
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126 Interaction of multiple recall notices
If:

(a) a recall notice (the original recall notice) for
consumer goods of a particular kind (the recalled
goods) is issued by a responsible Minister other than
the Commonwealth Minister; and

(b) while the original recall notice is in force, the
Commonwealth Minister issues a recall notice (the
Commonwealth recall notice):

(1) for the recalled goods; or
(i1) for consumer goods of a kind that includes the
recalled goods;
the original recall notice, to the extent that it relates to the
recalled goods, ceases to be in force immediately before the
Commonwealth recall notice is issued.
127 Compliance with recall notices
() If:

(a) a recall notice for consumer goods is in force; and

(b) the notice requires a person (other than the regulator)
to do one or more things;

the person must comply with the notice.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) If a recall notice for consumer goods is in force, a person
must not, in trade or commerce:

(a) if the notice identifies a defect in, or a dangerous

characteristic of, the consumer goods—supply
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consumer goods of the kind to which the notice
relates which contain that defect or have that
characteristic; or
(b) in any other case—supply consumer goods of the
kind to which the notice relates.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
3) If:
(a) a person contravenes subsection (1) or (2) in relation
to consumer goods; and
(b) another person suffers loss or damage:
(1) because of a defect in, or a dangerous
characteristic of, the goods; or
(i1) because of a reasonably foreseeable use
(including a misuse) of the goods; or
(ii1) because, contrary to the recall notice, the
other person was not provided with particular
information in relation to the goods;
the other person is taken, for the purposes of this Schedule,
to have suffered the loss or damage because of the
contravention.

Subdivision B—Voluntary recall of consumer goods
128 Notification requirements for a voluntary recall of consumer
goods
(1) This section applies if a person voluntarily takes action
to recall consumer goods of a particular kind (including
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consumer goods that have become fixtures since being
supplied) because:
(a) the consumer goods will or may cause injury to any
other person; or
(b) a reasonably foreseeable use (including a misuse) of
the consumer goods will or may cause injury to any
other person; or
(c) a safety standard for the consumer goods is in force
and they do not, or it is likely that they do not,
comply with the standard; or
(d) an interim ban, or a permanent ban, on the consumer
goods is in force.

(2) The person must, within 2 days after taking the action, give
the Commonwealth Minister a written notice that complies
with subsection (7).

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(3) The Commonwealth Minister may publish a copy of the
notice on the internet.

(4) A person who has supplied or supplies consumer goods of
that kind to another person outside Australia must give the
other person a written notice that complies with subsection
(7).

(5) The notice under subsection (4) must be given as soon as
practicable after the supply of the consumer goods to the
person outside Australia.

(6) A person who is required to give a notice under subsection
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(4) must, within 10 days after giving the notice, give a copy
of the notice to the Commonwealth Minister.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(7) A notice given under subsection (2) or (4) must:
(a) state that the consumer goods are subject to recall;
and
(b) if the consumer goods contain a defect or have a
dangerous characteristic—set out the nature of that
defect or characteristic; and
(c) if a reasonably foreseeable use or misuse of
the consumer goods is dangerous—set out the
circumstances of that use or misuse; and
(d) if the consumer goods do not, or it is likely that
they do not, comply with a safety standard for the
goods that is in force— set out the nature of the non-
compliance or likely non-compliance; and
(e) if an interim ban, or a permanent ban, on the
consumer goods is in force—state that fact.

Division 4—Safety warning notices
129 Safety warning notices about consumer goods and product
related services
(1) A responsible Minister may publish on the internet a
written notice containing one or both of the following:
(a) a statement that consumer goods of a kind specified
in the notice are under investigation to determine
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whether:

(1) those goods will or may cause injury to any
person; or

(i1) a reasonably foreseeable use (including a misuse)
of those goods will or may cause injury to any
person;

(b) a warning of possible risks involved in the use of
consumer goods of a kind specified in the notice.

(2) A responsible Minister may publish on the internet a
written notice containing one or both of the following:

(a) a statement that product related services of a kind
specified in the notice are under investigation to
determine whether:

(1) consumer goods of a particular kind will or may
cause injury to any person as a result of services
of that kind being supplied; or

(i1) a reasonably foreseeable use (including a misuse)
of consumer goods of a particular kind, to which
such services relate, will or may cause injury
to any person as a result of such services being
supplied;

(b) a warning of possible risks involved in the supply
of product related services of a kind specified in the
notice.

130 Announcement of the results of an investigation etc.
(D) If:

(a) an investigation of consumer goods, or product
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related services, specified in a notice under section
129(1) or (2) has been completed; and

(b) none of the following have been published or issued
in relation to those goods or services:

(1) a proposed ban notice under section 132 of the
Competition and Consumer Act;

(11) a proposed recall notice under section 132A of
that Act;

(ii1) a notice under section 132J(1) or (2) of that Act;
the responsible Minister who issued the notice under
section 129(1) or (2) must, as soon as practicable after the
completion of the investigation, announce, by written notice
published on the internet, the results of the investigation.

(2) The responsible Minister may announce in a notice
published under subsection (1) of this section:

(a) whether any action under this Part is proposed to be
taken in relation to the consumer goods or product
related services; and

(b) if it is proposed to take any such action—what action
is proposed to be taken.

Division 5—Consumer goods, or product related services,
associated with death or serious injury or illness

131 Suppliers to report consumer goods associated with the death or

serious injury or illness of any person
(1) If:

(a) a person (the supplier), in trade or commerce,
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supplies consumer goods; and

(b) the supplier becomes aware of the death or serious
injury or illness of any person and:

(1) considers that the death or serious injury or illness
was caused, or may have been caused, by the use
or foreseeable misuse of the consumer goods; or

(i1) becomes aware that a person other than the
supplier considers that the death or serious injury
or illness was caused, or may have been caused,
by the use or foreseeable misuse of the consumer
goods;

the supplier must, within 2 days of becoming so aware, give
the Commonwealth Minister a written notice that complies
with subsection (5).
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) Subsection (1) does not apply if:

(a) it is clear that the death or serious injury or illness
was not caused by the use or foreseeable misuse of
the consumer goods; or

(b) it is very unlikely that the death or serious injury or
illness was caused by the use or foreseeable misuse
of the consumer goods; or

(c) the supplier, or another person, is required to notify
the death or serious injury or illness in accordance
with a law of the Commonwealth, a State or a
Territory that is a law specified in the regulations; or
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(d) the supplier, or another person, is required to notify
the death or serious injury or illness in accordance
with an industry code of practice that:

(1) applies to the supplier or other person; and

(i1) s specified in the regulations.

(3) Subsection (1) applies whether or not the consumer goods
were being used before or at the time the death or serious
injury or illness occurred.

(4) Without limiting subsection (1), the ways in which the
supplier may become aware as mentioned in subsection (1)
(b) include receiving the relevant information from any of
the following:

(a) a consumer;

(b) a person who re-supplies the consumer goods;

(c) a repairer or insurer of the goods;

(d) an industry organisation or consumer organisation.

(5) The notice must:

(a) identify the consumer goods; and

(b) include information about the following matters to
the extent that it is known by the supplier at the time
the notice is given:

(1) when, and in what quantities, the consumer
goods were manufactured in Australia, supplied
in Australia, imported into Australia or exported
from Australia;

(i1) the circumstances in which the death or serious
injury or illness occurred;
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(111) the nature of any serious injury or illness suffered
by any person;

(iv) any action that the supplier has taken, or is
intending to take, in relation to the consumer
goods.

(6) The giving of the notice under subsection (1) is not to be
taken for any purpose to be an admission by the supplier of
any liability in relation to:

(a) the consumer goods; or
(b) the death or serious injury or illness of any person.
132 Suppliers to report product related services associated with the
death or serious injury or illness of any person

(D) If:

(a) a person (the supplier), in trade or commerce,
supplies product related services; and

(b) the supplier becomes aware of the death or serious
injury or illness of any person and:

(1) considers that the death or serious injury or illness
was caused, or may have been caused, by the use
or foreseeable misuse of the consumer goods to
which the services relate; or

(i1) becomes aware that a person other than the
supplier considers that the death or serious injury
or illness was caused, or may have been caused,
by the use or foreseeable misuse of the consumer
goods to which the services relate;

the supplier must, within 2 days of becoming so aware, give
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the Commonwealth Minister a written notice that complies
with subsection (5).
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.
(2) Subsection (1) does not apply if:

(a) it is clear that the death or serious injury or illness
was not caused by the use or foreseeable misuse of
the consumer goods to which the services relate; or

(b) it is very unlikely that the death or serious injury or
illness was caused by the use or foreseeable misuse
of the consumer goods to which the services relate; or

(c) the supplier, or another person, is required to notify
the death or serious injury or illness in accordance
with a law of the Commonwealth, a State or a
Territory that is a law specified in the regulations; or

(d) the supplier, or another person, has notified the death
or serious injury or illness in accordance with an
industry code of practice that:

(1) applies to the supplier or other person; and
(i1) is specified in the regulations.

(3) Subsection (1) applies whether or not consumer goods to
which the product related services relate were being used
before or at the time the death or serious injury or illness
occurred.

(4) Without limiting subsection (1), the ways in which the
supplier may become aware as mentioned in subsection (1)
(b) include receiving the relevant information from any of
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the following:
(a) a consumer;
(b) a person who re-supplies the product related services;
(c) an insurer of the services;
(d) an industry organisation or consumer organisation.
(5) The notice must:
(a) identify the product related services and the consumer
goods to which the services relate; and
(b) include information about the following matters to
the extent that it is known by the supplier at the time
the notice is given:
(1) when the services have been supplied;
(11) the circumstances in which the death or serious
injury or illness occurred;
(ii1) the nature of any serious injury or illness suffered
by any person;
(iv) any action that the supplier has taken, or is
intending to take, in relation to the services.

(6) The giving of the notice under subsection (1) is not to be
taken for any purpose to be an admission by the supplier of
any liability in relation to:

(a) the product related services; or

(b) the consumer goods to which the services relate; or

(c) the death or serious injury or illness of any person.
132 A Confidentiality of notices given under this Division

(1) A person must not disclose to any other person a notice
given under this Division, or any part of or information
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contained in such a notice, unless the person who gave
the notice has consented to the notice, or that part or
information, not being treated as confidential.
(2) This section does not apply if:
(a) the disclosure is made by the Commonwealth
Minister to:
(1) another responsible Minister; or
(i1) the regulator; or
(ii1) an associate regulator; or
(b) the disclosure is made by the Commonwealth
Minister and the Commonwealth Minister considers
that the disclosure is in the public interest; or
(c) the disclosure is made by a member of the staff
of the regulator, or an associate regulator, in the
performance of his or her duties as such a member of
staff, and is made:
(1) to another member of the staff of the regulator or
associate regulator; or
(11) if the person making the disclosure is a member
of the staff of the regulator—to an associate
regulator; or
(1i1) if the person making the disclosure is a member
of the staff of an associate regulator—to the
regulator or another associate regulator; or
(d) the disclosure is required or authorised by or under
law; or
(e) the disclosure is reasonably necessary for the
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enforcement of the criminal law or of a law imposing

a pecuniary penalty.

Division 6—Miscellaneous
133 Liability under a contract of insurance
If:
(a) a contract of insurance between an insurer and a
person relates to:

(1) the recall of consumer goods that are supplied
by the person, or which the person proposes to
supply; or

(i1) the liability of the person with respect to possible
defects in such consumer goods; and
(b) the person gives information relating to any such
consumer goods to:
(1) a responsible Minister; or
(i1) the regulator; or
(ii1) a person appointed or engaged under the Public
Service Act 1999, or under a corresponding law
of a State or a Territory; or
(iv) an officer of an authority of the Commonwealth
or of a State or Territory;
the liability of the insurer under the contract is not affected
only because the person gave the information.

Part 3-4—Information standards

134 Making information standards for goods and services

467



TR R (1)

(DRI @R B H G F 6 L w0 JLrT R 4057
- B B

() F BT &
(b) 4 = fe57 e Ji”z»
()7 " H (D2 R FRfEfg2 F &8 RIF DT A3
BiE
()37 T LM FH S IRIFDT AN F T

(7

E

()& ff BF U AEF S8 PRIFOF PN F

(C)# it T X & a5

() 2 2> SN T

(e)# i A Ak$k 2 3 T HT N S

(E)dp 77 B¥ R S8 RIFPF LT § & -
135 $ 7 SfefRis iR i

(DR E>rgepei VG 3 6l v BP T 570
SR JRIRZ TR S 4 R AR

()= HEABHE - £ R TIL > B 2 A
4,}.@_@:@&7}4 [ A d“'FL% Lrp,u?ﬁjf‘;g#b

.
’

\’—"l

468



20104 S 8 3 X

(1) The Commonwealth Minister may, by written notice
published on the internet, make an information standard for
one or both of the following:

(a) goods of a particular kind;
(b) services of a particular kind.

(2) Without limiting subsection (1), an information standard
for goods or services of a particular kind may:

(a) make provision in relation to the content of
information about goods or services of that kind; or

(b) require the provision of specified information about
goods or services of that kind; or

(c) provide for the manner or form in which such
information is to be provided; or

(d) provide that such information is not to be provided in
a specified manner or form; or

(e) provide that information of a specified kind is not to
be provided about goods or services of that kind; or

(f) assign a meaning to specified information about goods
Oor services.

135 Declaring information standards for goods and services

(1) The Commonwealth Minister may, by written notice
published on the internet, declare that the following is
an information standard for goods or services of a kind
specified in the instrument:

(a) a particular standard, or a particular part of a standard,
prepared or approved by Standards Australia
International Limited or by an association prescribed
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by the regulations;
(b) such a standard, or such a part of a standard, with
additions or variations specified in the notice.

(2) The Commonwealth Minister must not declare under
subsection (1) that a standard, or a part of a standard,
referred to in that subsection is an information standard for:

(a) goods of a particular kind; or
(b) services of a particular kind;
if that standard or part is inconsistent with an information
standard for those goods or services that is in force and was
made under section 134(1).
136 Supplying etc. goods that do not comply with information
standards

(1) A person must not, in trade or commerce, supply goods of a

particular kind if:
(a) an information standard for goods of that kind is in
force; and
(b) the person has not complied with that standard.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) A person must not, in trade or commerce, offer for supply
goods the supply of which is prohibited by subsection (1).
Note: A pecuniary penalty may be imposed for a

contravention of this subsection.

(3) A person must not, in or for the purposes of trade or
commerce, manufacture, possess or have control of goods
the supply of which is prohibited by subsection (1).
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Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(4) In a proceeding under Part 5-2 in relation to a contravention
of subsection (3), it is a defence if the defendant proves that
the defendant’s manufacture, possession or control of the
goods was not for the purpose of supplying the goods.

(5) Subsections (1), (2) and (3) do not apply to goods that are
intended to be used outside Australia.

(6) Unless the contrary is established, it is presumed, for the
purposes of this section, that goods are intended to be used
outside Australia if either of the following is applied to the
goods:

(a) a statement that the goods are for export only;

(b) a statement indicating, by the use of words authorised
by the regulations to be used for the purposes of this
subsection, that the goods are intended to be used
outside Australia.

(7) Without limiting subsection (6), a statement may, for the
purposes of that subsection, be applied to goods by being:

(a) woven in, impressed on, worked into or annexed or
affixed to the goods; or

(b) applied to a covering, label, reel or thing in or with
which the goods are supplied.

(8) If:

(a) a person (the supplier) supplies goods in
contravention of subsection (1), (2) or (3); and

(b) another person suffers loss or damage because,
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contrary to the information standard, he or she was
not provided with particular information in relation to
the goods; and
(c) the other person would not have suffered the loss
or damage if the supplier had complied with the
information standard;
the other person is taken, for the purposes of this Schedule,
to have suffered the loss or damage because of that supply.
137 Supplying etc. services that do not comply with information
standards

(1) A person must not, in trade or commerce, supply services

of a particular kind if:
(a) an information standard for services of that kind is in
force; and
(b) the person has not complied with that standard.
Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

(2) A person must not, in trade or commerce, offer for supply
services the supply of which is prohibited by subsection
(D).

Note: A pecuniary penalty may be imposed for a
contravention of this subsection.

3) If:

(a) a person (the supplier) supplies services in
contravention of subsection (1) or (2); and

(b) another person suffers loss or damage because,
contrary to the information standard, he or she was
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not provided with particular information in relation to
the services; and
(c) the other person would not have suffered the loss
or damage if the supplier had complied with the
information standard;
the other person is taken, for the purposes of this Schedule,
to have suffered the loss or damage because of that supply.

Part 3-5—Liability of manufacturers for goods with
safety defects

Division 1—Actions against manufacturers for goods with safety
defects

138 Liability for loss or damage suffered by an injured individual

(1) A manufacturer of goods is liable to compensate an
individual if:

(a) the manufacturer supplies the goods in trade or
commerce; and

(b) the goods have a safety defect; and

(c) the individual suffers injuries because of the safety
defect.

(2) The individual may recover, by action against the
manufacturer, the amount of the loss or damage suffered by
the individual.

(3) If the individual dies because of the injuries, a law of a
State or a Territory about liability in respect of the death of
individuals applies as if:

(a) the action were an action under the law of the State or
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Territory for damages in respect of the injuries; and
(b) the safety defect were the manufacturer’s wrongful
act, neglect or default.
139 Liability for loss or damage suffered by a person other than an
injured individual

(1) A manufacturer of goods is liable to compensate a person
if:

(a) the manufacturer supplies the goods in trade or
commerce; and

(b) the goods have a safety defect; and

(c) an individual (other than the person) suffers injuries
because of the safety defect; and

(d) the person suffers loss or damage because of:

(1) the injuries; or
(i1) if the individual dies because of the injuries—the
individual’s death; and

(e) the loss or damage does not come about because of
a business or professional relationship between the
person and the individual.

(2) The person may recover, by action against the
manufacturer, the amount of the loss or damage suffered by
the person.

140 Liability for loss or damage suffered by a person if other goods
are destroyed or damaged

(1) A manufacturer of goods is liable to compensate a person
if:

(a) the manufacturer supplies the goods in trade or
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commerce; and

(b) the goods have a safety defect; and

(c) other goods of a kind ordinarily acquired for personal,
domestic or household use or consumption are
destroyed or damaged because of the safety defect;
and

(d) the person used or consumed, or intended to use
or consume, the destroyed or damaged goods for
personal, domestic or household use or consumption;
and

(e) the person suffers loss or damage as a result of the
destruction or damage.

(2) The person may recover, by action against the
manufacturer, the amount of the loss or damage suffered by
the person.

141 Liability for loss or damage suffered by a person if land,
buildings or fixtures are destroyed or damaged

(1) A manufacturer of goods is liable to compensate a person
if:

(a) the manufacturer supplies the goods in trade or
commerce; and

(b) the goods have a safety defect; and

(c) land, buildings or fixtures are destroyed or damaged
because of the safety defect; and

(d) the land, buildings or fixtures are ordinarily acquired
for private use; and

(e) the person used, or intended to use, the land, buildings
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or fixtures for private use; and
(f) the person suffers loss or damage as a result of the
destruction or damage.

(2) The person may recover, by action against the
manufacturer, the amount of the loss or damage suffered by
the person.

142 Defences to defective goods actions
In a defective goods action, it is a defence if it is established
that:
(a) the safety defect in the goods that is alleged to have
caused the loss or damage did not exist:

(1) in the case of electricity—at the time at which the
electricity was generated, being a time before it
was transmitted or distributed; or

(i1) in any other case—at the time when the goods
were supplied by their actual manufacturer; or

(b) the goods had that safety defect only because there
was compliance with a mandatory standard for them,;
or

(c) the state of scientific or technical knowledge at
the time when the goods were supplied by their
manufacturer was not such as to enable that safety
defect to be discovered; or

(d) if the goods that had that safety defect were
comprised in other goods—that safety defect is
attributable only to:

(1) the design of the other goods; or
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(1) the markings on or accompanying the other
goods; or
(ii1) the instructions or warnings given by the
manufacturer of the other goods.
Division 2—Defective goods actions
143 Time for commencing defective goods actions

(1) Subject to subsection (2), a person may commence a
defective goods action at any time within 3 years after the
time the person became aware, or ought reasonably to have
become aware, of all of the following:

(a) the alleged loss or damage;

(b) the safety defect of the goods;

(c) the identity of the person who manufactured the
goods.

(2) A defective goods action must be commenced within 10
years of the supply by the manufacturer of the goods to
which the action relates.

144 Liability joint and several
If 2 or more persons are liable under Division 1 for the
same loss or damage, they are jointly and severally liable.
145 Survival of actions
A law of a State or a Territory about the survival of causes
of action vested in persons who die applies to actions under
Division 1.
146 No defective goods action where workers’ compensation law etc.
applies
Division 1 does not apply to a loss or damage in respect of
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which an amount has been, or could be, recovered under a
law of the Commonwealth, a State or a Territory that:

(a) relates to workers’ compensation; or

(b) gives effect to an international agreement.

147 Unidentified manufacturer
(1) A person who:
(a) wishes to institute a defective goods action; but
(b) does not know who is the manufacturer of the goods
to which the action would relate;

may, by written notice given to a supplier, or each
supplier, of the goods who is known to the person, request
the supplier or suppliers to give the person particulars
identifying the manufacturer of the goods, or the supplier of
the goods to the supplier requested.

(2) If, 30 days after the person made the request or requests,
the person still does not know who is the manufacturer of
the goods, then each supplier:

(a) to whom the request was made; and

(b) who did not comply with the request;
is taken, for the purposes of the defective goods liability
action (but not for the purposes of section 142(c)), to be the
manufacturer of the goods.

148 Commonwealth liability for goods that are defective only
because of compliance with Commonwealth mandatory standard
(1) If a person (however described) against whom a defective
goods action is brought raises the defence that the goods

had the alleged safety defect only because there was
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compliance with a Commonwealth mandatory standard
for the goods, the person must, as soon as practicable after
raising that defence, give the Commonwealth:

(a) a prescribed notice of the action and of that defence;
and

(b) a copy of the person’s defence in the action.

(2) The giving of the notice and defence makes the
Commonwealth a defendant in the action.

(3) If, in the action, the court finds that the person (the
plaintiff) by whom the action is brought would, but for
the defence referred to in subsection (1), have succeeded
against the person (other than the Commonwealth) against
which the action is brought, then:

(a) the Commonwealth, and not the person (other than
the Commonwealth) against which the action is
brought, is liable to pay the plaintiff for the amount
of the loss or damage caused by the safety defect; and

(b) the court is to enter judgment against the
Commonwealth for that amount; and

(c) the court may make such orders for costs as the court
considers just.

149 Representative actions by the regulator

(1) The regulator may, by application, commence a defective
goods action on behalf of one or more persons identified
in the application who have suffered the loss or damage in
relation to which the action is commenced.

(2) The regulator may only make the application if it has
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obtained the written consent of the person, or each of the
persons, on whose behalf the application is being made.

Division 3—Miscellaneous
150 Application of all or any provisions of this Part etc. not to be
excluded or modified
(1) Any term of a contract (including a term that is not set out
in the contract but is incorporated in the contract by another
term) that purports to exclude, restrict or modify, or has
the effect of excluding, restricting or modifying, any of the
following is void:
(a) the application of all or any of the provisions of this
Part;
(b) the exercise of a right conferred by any of those
provisions;
(c) any liability under any of those provisions.
(2) A term of a contract is not taken to exclude, restrict or
modify the application of a provision of this Part unless
the term does so expressly or is inconsistent with that

provision.

491



R R

¥ oEE (1)

R R K i A R
(%1483 % 1948)
LR E
CEIEE RS HERE 1Y ARS 9 w7 o=
PR AR $248 | 2-13
A A Ee w2 ”
* 2 14-4
B M4 igty ¥ 248 3
PR B EE 5348 | 29
PR AR R A 218 | 44-95
MO g 22 .
* 2 6-131
' PRER TR ¥2E | 96-13
PR TR L2 .
* ) 88 |250-331
N N e E e ¥ B
AT HARARFEER T Qg kR .
* A » .
P S THEIGEE R R AORE T p e | O | 332359
My p R Eo2e
P& (mﬁr5L26“4B;%ﬁ—$57%,‘ﬂf$11&129225 § 1048 | 223-332
B0k 5 1608
PR EEGR ¥ 1048 | 333-354
R E g“-?’%#] T (7 R
poA u——y7#:W¢6%ﬁ?%“f‘ ¥ 1348 | 146-169
7Y —= Y FEE S A REY X950 7w
FFERREY L GHTES 7R
PR E3ECRTAEEY g5 %1348 | 170-189
E N AN @ffé%f—r—??il ¥ (7 dm |
R FREY E QTN TR
Pk ;?#c@¢5ﬂ$3i1ﬂ~ 5 1348 | 190-211
BEEIRSTLEEFT ¥ 9505 7 wp)
PR RN $1548 | 2-61
PR MRIANE S PR B1648 | 2-71
PO EE R 51748 | 2-117

492




R R E Rk RgseREd R (B 14D F1948)

BEITFE LML E % 1848 | 2-337
2, 31 3 -
- I e ‘ 5148 13-32,
Consumers Protection Act 119-142
WE Jﬁ [ e S 514 33-48,
Enforcement Decree of the consumers Protection Act 143-162
R ?F'%, 2 3 E %248 | 132-153
i ¥ Jﬁ( kit . . " 49-63,

Consumer Protection ( Trade Descriptions and Safety | % 14&
. 163-182
Requirements ) Act
FRFLR G Fol i | 12
Consumer Council Ordianace 105-118
1981 3 7 % iz -
Consumer Protectlon Law 1981 e 245
£ L 75 3 ”
1974 7 5 R4 £ 648 | 1-905

Consumer Protection Law

1997972 3§ % Jﬁ Fedl i 20 WA R L

7' | Audit of Consumer Protection Law-Second Report| % 8i& | 360-541

1997

R Y PR AR B (1987 % 2065L)

Consumer Tribunals Act 1987 No.206 O 1-122

1987 % ”—T\‘* 32 e ] —F 7 P

Consumer Clarms Tribunals Act 1987-Regulation ¥ORE | 123-154

1974 & 5 B %52 (3 45)

Trade Practices Act 1974 #I3E | 50-81

20104 325 213 % &2 — M0 2T 2 i (Part

' | 2-3—Unfair Contract Terms)#? # %] i%-2£ % & (Chapter | % 194& | 216-491

3—Specific protections)

1993 & /ﬁ F ls—/z

Consumer Guarantees Act 1993 T 7-113

i
T3
=

1988# & 3k ez (L& B T2 119765 /) %?E%‘ Fx

Fe2 %)

Disputes Tribunals Act 1988 ( An Act to consolidate
and ament the Small Claims Tribunals Act )

%748 | 114-295

493



AR FE R (1)

19674 3 18 § # i

Door to Door Sales Act 1967 T | 296-363

I8
]
=

%‘\ * E’i"/"”‘li”"; Fe
e R O G S B ) #ou | T o=

B A & i

Gesetz iiber die Hafung fiir fehlerhafte Produkte ¥3HE | 68-89

TR Z ML E
. B |Gesetz tiber den Widerruf von Hausturgeschaften und| % 2{& | 156-167
ahnlichen Geschaften

— AR b EEAAE
. B | Gesetz zur Tegelung des Rechts der Allgemeinen %348 | 12-67
Geschaftsbedingungen ( AGB-Gesetz )

B R GAIRR R R Jﬂ"lé_ﬁr’v“ € AR
i B | Geschaftsordnung des Verbraucherbeirates Beim %348 | 155-246
Bundesminster fur Wirtschaft

Fed 2k RARE2 RACERBRZE (F &€ 2
%)
Entwurf Gesetz zer Regelung der
Sicherheitsandforderungen an Produkte-
und zum Schutz der CE —Kennzeichnung

( Produktsicherheitsgeseta ProdSG )

%91& | 247-326

N
T
=

SECATAS CpEEHE A EST T2 b

pE e
1 B | Gesetz iiber den Verkehr mit Lebensmitteln, % O9fE | 327-480
Kosmetischen Mitteln uud sonetigen
Bedarfsgegenstanden
A S . 65-80
b » /}J P F] 51 ’
" The Consumer Sales Act 1 183-202
| FAE - 81-86,
b :
ok The Marketing Practices Act L 203-210
WE g 87-101
s | T RE R ,
o The Consumer Insurance Act e 221-228

494



R R R d Rl (1D F198)

FED P ML 5148 101,104
The Door-to Door Sales Act 229-234

1994 & & 5% 2%

Danish Protect Safety Act 1994 8 2-33

1994 # i= fd:f’ﬂ— KRS

The Danish Marketing Practices Act 1994 R8IE | 34-63

19945 78 & 4 16+ ;2

Consolidated Payment Cards etc. Act 1994 ¥ 8IE | 64-109

1995& % >3 B 2 (£ & fr 2 = B 2

Order on safety requirements for toys and products
which due to their outward Appearance may be
mistaken for food 1995

%84E | 110-175

FEE R (YR 2 ) 0]
Consumer Protection (Cancellation of Contracts
Concluded away from Business Premises)
Regulations 1987

¥ 248 | 168-195

8
b2

19872 ) §t f hikiz —A ST

Consumer Protection Act 1987-Product Liability 348 | 90-121

1987 i § & i3kt

Consumer Protection Act 1987 FAE | 48-329

1991 & & L & >3
# K| Consumer Protection % 84E | 179-229
The Fireworks (Safety) Regulations 1997

20064 3§ & §F 4

Consumer Credit Act 2006 #1448 | 246-431

it
=

1991 3 § % k2
Consumer Protection Act 1991

A pE $548 | 2-195

1993 3 3 F ik (Boiv 2w ) 2

Consumer Protection (EEA ) Act 1993 S| 196-213

B3l

19934 & 5 = i

Product Liability (EEA) Act 1993 ¥ 348 | 214-226

B3 A

1991 i 3 % iz 7 2

L
R Consumer Credit Act 1981

% 74E | 366-577

495




s} [&];‘ﬁ’%‘j

¥ ik (2 1)

1992&5}3’%?{@* (&) £ "
L ; -
I Consumer Credit (Bed Debts ) Decree 1992 TR | 578-607
1992 BB £ R 2 2 N
L N -
e Misleading Professional Advertising Act 1992 ¥THE | 608-631
o o we | 2007 G F K AR -
& poneE : -
W Consumer Protection Act 2007 164 | 72-359
HEWETH
CEEIEE RS ISR IR R @ u|F =
19008 i % skt
SR P 228-2
:; ,, | Consumer Protection Act 1990 ¥ 5 8-297
s
1000k i ¢ % ekt 176800
. 2 ‘ \ F] TR I L TG B 44 _
:; " Consumer Protection Act Regulation ¥SHE | 298-339
P E]
R 000 it 3 ¥ mEE (EE)
x4 L p TR $1 110-14
;: " Consumer Protection Act, 2002 ¥ I3 0-143
&
A s W E K e
. 2 ‘ LR TR = P _
;Z ,, | Consumer Protection Act, 2002 F14E | 2-169
s
A &% 2% (Canada Consumer »
4 = - 1 122-21
£ Product Safety Act) ¥1o8 :
G R R RS T T R () - i
* R Texas Disciplinary Rules of Professional Conduct FI3E ) 2-13
EEEERET R (8
% [ |Washington State Court : Rules of Professional| % 134& | 14-23
Conduct
| #F® (D.C) BEFEETD () 5
* R D.C. Rules of Professional Conduct FI3E | 2427
| FTE G T EEERE T R (8
* W Rules of Professional Conduct FI3E | 28-49

496




R B F ek R 550 (F1ED $1948)

Vo E AR 22
Consumer Product Safety Act

¥ 1548

62-285

2008 3§ A RF 2 E
Consumer Product Safety Improvement Act of 2008

¥ 1748

118-407

B

i E %ﬁn%fﬁ 8078%%
W HD R R R A
Consumer Defense Code Prov1des for Consumer’ s

Protection and Makes Other Arrangements

% 1418

170-245

B

=i
T ___73

&)

PERS r,,ﬁ,_(t‘v‘!¥";£}§7? 7?16')

RN

BHERLE R EEY EH RN Fip
Council Directive of 20 December 1985 to protect
the consumer in respect of contracts negotiated from
business premises (85/577/EEC)

5248

198-217

FAEO3/135LF M ¥ —’“ RN 2T iEZIp 4
Council Directive of 5 Apr., 1993 on unfair terms in
consumer contracts (93/13/EEC)

5348

194-231

A & j‘ [E2 :}F] 4

Councﬂ Directive of 25 July 1985 on the approximation
of the laws, regulations and administrative provisions
of the Member States concerning liability for defective
products (85/374/EEC)

5348

158-193

1990 »vpRaxf =2 B F g4 4 X %

Vorschlang fiir eine Richtlinie des Rates iiber die
Haftung bei Dienstleistungen 1990 KOM(90) 482
endg.-SKY 308

¥ 848

230-249

2002/91%5L7 B3 2 R H S o WEAt (F
&)

on organic production of agricultural products and
indications referring thereto on agricultural products
and foodstuffs ( Council Regulation 2092/91/EEC )

¥ 1348

82-109

BIER G2 % jﬂ‘ ikdp 4
Richtlinie 97/7/EG, 20. Mai 1997

% 1048

1-58

497




AR FE R (1)

Fra 4t
| F] P F] 3
Directive 87/102/EEC, 22 December 1986

¥ 1048

59-96

A&HRETZHF “‘F*f Hikdp 4
Directive 98/6/EC, 16 February 1998

% 1048

97-118

REFAL R Rkt
Directive 2000/31 EC, 8 June 2000

% 1048

119-222

S R LG
Directive 98/27/EC Of The European Parliament And
Of The Council

¥ 1248

2-27

MR PERETE BT E 90/313/
EEC# p

Directive 2003/4/EC Of The European Parliament And
Of The Council

%1248

174-217

AR & A Bt i
Directive 1999/44/EC Of The European And Of The
Council

¥ 1248

28-63

Mg ATFeadg g S d ATscd g B
1@%%&@%1%&&%?@%1%%%&
Commission Regulation (EC) No 50/2000

¥ 1248

64-81

Bt S MR B PRI B 2 2 PR 2 i JF"[’
il

Directive 2002/22/EC Of The European Parliament
And Of The Council

1248

82-139

MRS AR 2 B A FAAILE R
Directive 2002/58/58 Of The European Parliament And
Of The Council

¥ 1248

140-173

2005/29/ECH B Tigi7 2 2T 5 £igd | 454
Unfair Commercial Practices Directive ( Directive
2005/29/EC )

¥ 1348

212-295

- LA HEE 24t

Directive 2001/95/EC of The European Parliament And
Of The Council of 3 December 2001 on general product
safety

¥ 1548

286-377

498




R R E Rk RgseREd R (B 14D F1948)

¥ % & 2 F4p £ (DIRECTIVE 2008/48/EC OF
% P |THE EUROPEAN PARLIAMENT AND OF THE| % 194& | 1-121
COUNCIL of 23 April 2008)

ifhﬁ**7<f%ﬁiﬁﬁ%#%ﬁmyéfaaﬁﬁ
e S LA N S &
Working Party on Information Security and Privacy
OECD|Legal Provisions Related to Iness-To-Consumer| % 114&| 1-68
Alternative Dispute Resolution In Relation To Privacy
And Consumer Protection
DSTI/ICCP/RFG/CP (2002 ) 1/FINAL 17-Jul-2002

G CEHER AR LR ERE RIS
BB ST R fi&_

OECD Global Forum on Knowledge Economy - The
Digital Economy OECD-APEC GLOBAL FORUM:
OECD|POLICY FRAMEWORKS FOR THE DIGITAL| % 114& | 69-100
ECONOMY The Sheraton Waikiki, Honolulu, HI,
United States, 14-17 January 2003 CCNM/GF/KE/DE
(2002) 3

16-Sep-2002

TEFG P REERS T E SRR
CONSUMERS IN THE ONLINE MARKETPLACE:
THE GUIDELINES THREE YEARS LATER

OECD | Draft Report to the OECD Council on the Guidelines | % 114& | 101-156
for Consumer Protection in the Context of Electronic
Commerce

DSTI/CP (2002) 4 13-Sep-2002

F62 i A rRAR ¢ & Kb R A
DRAFT SUMMARY RECORD OF THE 62™
OECD |SESSION OF THE COMMITTEE ON CONSUMER | % 114& | 157-222
POLICY

DSTI/CP/M (2002) 1 04-Apr-2002

499



7} [&];‘ﬂ’%“j

F k2 (F4)

OECD

BT E R BT R F R §
WORKING GROUP DRAFT: RECOMMENDATION
OF THE COUNCIL CONCERNING GUIDELINES
FOR PROTECTING CONSUMERS FROM CROSS-
BORDER FRAUD AND HARD-CORE DECEPTION
DSTI/CP (2002) 5 12-Sep-2002

» 1138

223-258

OECD

OECD® + 44 § % ik 47 = e 12 7 31 2 5]
BEST PRACTICE EXAMPLES UNDER THE OECD
GUIDELINES ON CONSUMER PROTECTION

IN THE CONTEXT OF ELECTRONIC COMMERCE

DSTI/CP (2002) 2/FINAL 17-May-2002

¥ 1148

259-288

500




BIxEBESEEmeFEITREER

o}
o

=

DR R SN R AV SR
Y —— — MR, —— %_ﬁb'ﬁ : f:r;}/(]xm, % 101. 10

B 24— G ReELY 5 19)
¥R

ISBN 978-986-03-3571-2 (L %)

/}J 25 '/S‘FEIZ‘ -
548. 390 23 101017664

%I‘%E%REJE BT 7188

S ﬂ . ]"TFIF%/}J F. ﬂ ﬁ%}i

IR 'ﬁ : f’fﬁ’:]!m

2 B SR RAEFLARIEIE

e B http /IWwWw.ey.gov.tw

e T;—é 1 (02) 33566500

B =Xl — K

rERREE i”“ 7 FCl e op o P—‘iJ_ ,ahttp /IWwWw.ey.gov.

tw/”“‘% e Pﬁizz»//ﬁ f” R T

T_ /IE DA 5‘25

P B RRE R

2 ak 1104 5 A F f T E20950 1

z 30 (02) 2518-0207( % % 3)

e &k © http://www.govbooks.com.tw

SY BB Ie P RH

E A 14005 ¢ B P LGS

e =0 (04) 04-22260330( ™ £ 55)

B a1k © http://www.wunanbooks.com.tw/

PERRE 101 & 10 7
GPN : 1010101857 ISBN : 978-986-03-3571-2
AEEF T R degr I AF I 2NN R "ﬁ ’
P A ke BB RAE







