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EUROPEAN COMMISSION
Brussels, 29.11.2011
COM(2011) 793 final

2011/0373 (COD)

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL

on alternative dispute resolution for consumer
disputes and amending Regulation (EC)

No 2006/2004 and Directive 2009/22/EC (Directive on
consumer ADR)

{SEC(2011) 1408 final}
{SEC(2011) 1409 final}
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL

This present proposal, together with the proposal for a Regulation
on Online Dispute Resolution for consumer disputes (Regulation on
consumer ODR), has to be seen in the context of efforts to improve
the functioning of the retail internal market and more particularly to
enhance redress for consumers.

A substantial proportion of European consumers encounter problems
when buying goods and services in the internal market. In 2010, this
was the case for approximately 20% of European consumers®. Despite
a generally high level of consumer protection guaranteed by legislation,
problems encountered by consumers are often left unresolved. The
losses incurred by European consumers because of problems with
purchased goods or services are estimated at 0.4% of the EU GDP.

In addition to having recourse to traditional judicial means of redress’,
consumers and businesses in some Member States have the option to
refer their complaints to alternative dispute resolution entities ("ADR
entities"). These entities aim at resolving, out-of-court, disputes arising
between parties, through the intervention of an entity (e.g. arbitrator,
conciliator, mediator, ombudsman, complaints board).

a Eurobarometer 342, “Consumer Empowerment”, p. 169.

b For example, Regulation No 861/2007 establishing a European Small Claims Pro-
cedure, OJ L 199,31.7.2007, p. 1.
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The Commission has adopted two Recommendations on consumer
ADR® and established two networks dealing with ADR (ECC-NET*
and FIN-NET®). A number of EU sector-specific legislation contains a
clause on ADR® and the Mediation Directive’ promotes the amicable
settlement of disputes, including consumer disputes. However,
the analysis of the current situation identified the following main
shortcomings which hinder the effectiveness of ADR: gaps in the
coverage, the lack of consumer and business awareness as well as the
uneven quality of ADR procedures® .

The lack of effective ADR poses particular challenges in the context
of cross-border transactions (e.g. language barriers, potentially higher
costs, differences in legislation between Member States).

a Commission Recommendation 98/257/EC on the principles applicable to the bod-
ies responsible for the out-of-court settlement of consumer disputes, OJ L 115,
17.4.1998, p. 31 and Commission Recommendation 2001/310/EC on the principles
for out-of-court bodies involved in the consensual resolution of consumer ADR,
0OJ L 109, 19.4.2001, p. 56.

4 The European Consumer Centre network (ECC-Net) helps consumers to access the
appropriate ADR entity in another Member State in case of cross-border disputes.

5 FIN-NET consists of ADR schemes that handle cross-border disputes between
consumers and financial services providers.

6 For example, Directive No 2009/72/EC of the European Parliament and of the

Council of 13 July 2009 concerning common rules for the Internal Market in

electricity and Directive No 2009/73/EC of the European Parliament and of the

Council of 13 July 2009 concerning common rules for the Internal Market in

natural gas (OJ L 211, 14.8.2009, pp. 55 and 94); Directive No 2008/48/EC of the

European Parliament and of the Council of 23 April 2008 on credit agreements

for consumers (OJ L 133, 22.5.2008, p. 66); Directive No 2000/31/EC of the

European Parliament and of the Council of 8 June 2000 on certain legal aspects

of information society services, in particular electronic commerce, in the Internal

Market ( ‘Directive on electronic commerce’ ) (OJ L 178, 17.7.2000, p. 1).

OJ L 136, 24.5.2008, p. 3.

Cf. Study on the use of Alternative Dispute Resolution in the European Union of

16 October 2009,http://ec.europa.eu/consumers/redress_cons/adr_study.pdf, pp.

56-63; 112-115; 120-121.
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In view of the problems identified, the Commission undertook to

propose measures on ADR that ensure that all consumer complaints
can be submitted to an ADR entity and that dlsputes arising from cross-
order transactions could be more easily resolved’ .

2. RESULTS OF CONSULTATIONS WITH
THE INTERESTED PARTIES AND
IMPACT ASSESSMENT

2.1. Collection of expertise and consultation of

interested parties

The Commission conducted several studies on ADR. These include
the 2009 Study on the use of Alternative Dispute Resolution in the
European Union” ' carrying out an in-depth analysis of existing
ADR entities and their functioning in all Member States, the study on
"Consumer redress in the EU: consumers' experiences, perceptions
and opinions™', the "Assessment of the compliance costs including
administrative costs/burdens on businesses linked to the use of
Alternative Dispute Resolution (ADR)" (2011) and the study on "Cross-
border ADR in the European Union" (2011)"* .

9 Europe 2020 flagship initiative: “A Digital Agenda for Europe” , COM (2010)
245, p. 13; Commission Communication “Single Market Act” , COM (2011)
206, p. 9.

10 Study on the use of Alternative Dispute Resolution in the European Union,
Civic Consulting of the Consumer Policy Evaluation Consortium (CPEC), 2009,
available at: http://www.cc.cec/home/dgserv/sg/evaluation/pages/eims_en.htm.

11 “Consumer redress in the European Union: consumers’ experiences,
perceptions and opinions” , 2009 http://ec.europa.cu/consumers/redress_cons/
docs/cons_redress EU qual study report en.pdf.

12 http://www.europarl.europa.eu/meetdocs/2009 2014/documents/imco/dv/adr
study /adr study en.pdf.
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A public consultation on the use of ADR was launched in January
2011". There appeared to be a high degree of consensus as to the
subject of ADR: all respondents agreed on the need to further develop
ADR in order to improve the functioning of the internal market.
The vast majority of respondents also supported action at EU level
and stressed the need for quality ADR procedures which should
be available particularly for disputes arising from cross-border
transactions and in the digital environment. In their view, effective
ADR procedures should be guided by a number of common principles,
such as impartiality, transparency, effectiveness and fairness. Many
respondents supported the improvement of ODR procedures, in
particular for e-commerce transactions, where there are an increasing
number of complaints especially for low-value cases.

In March 2011, the Commission services together with the European
Parliament organised a summit on "Alternative Dispute Resolution
for internal market and consumers", which brought together some
200 interested parties. The debate showed general support for the
development of ADR, including ODR, for consumers and highlighted
the need for EU action. In April 2011, a workshop on "ADR: how to
make it work better?" was organised within the European Consumer
Summit' with 60 stakeholders participating.

Complementary input was provided, in particular, through a business
consultation conducted by the Commission services between December
2010 and January 2011 through the European Business Test Panel'” and

13 Public consultation on the use of alternative dispute resolution (ADR) as a means
to resolve disputes related to commercial transactions and practices in the EU:
http://ec.europa.eu/consumers/redress _cons/Feedback Statement Final.pdf.

14 http://www.european-consumer-summit.eu/workshops3 _en.asp.

15 335 companies from all EU Member States were consulted on their experiences
and views on ADR:http://ec.europa.cu/yourvoice/ebtp/consultations/2010/adr/
index_en.htm.
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a business consultation conducted between March and May 2011 via
the SME survey platform'® .

The European Data Protection Supervisor (EDPS) was also consulted.

2.2. Impact assessment

The Commission has carried out a detailed impact assessment
(IA), analysing a range of policy options for both "ADR coverage,
information and quality" and "ODR for cross-border e-commerce
transactions". The TA concluded that only a combination of two
instruments on ADR and ODR can ensure access to impartial,
transparent, effective and fair means to resolve domestic and cross-
border consumer disputes out-of-court. In particular, a Framework
Directive is the most appropriate way to ensure full ADR coverage in
all Member States, to inform consumers about ADR and to ensure that
ADR entities respect specific quality principles. Full ADR coverage
will create the required framework on the basis of which an EU-wide
ODR system can effectively deal with disputes relating to cross-border
e-commerce transactions.

3. LEGAL ELEMENTS OF THE
PROPOSAL
3.1. Main elements of the proposal

3.1.1. Ensuring that ADR procedures exist for all
consumer disputes

16 During this consultation 927 small and medium size enterprises responded to
questions regarding ADR.
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Under the present proposal, Member States shall ensure that all
disputes between a consumer and a trader arising from the sale of
goods or the provision of services can be submitted to an ADR entity,
including through online means. In order to fulfil their obligation,
Member States may use existing ADR entities and adjust their scope
of application, if needed; or they may create new ADR entities or a
residual cross-sectoral entity.

The present proposal covers disputes between consumers and traders
arising from the sale of goods or the provision of services. This includes
complaints filed by consumers against traders but also complaints filed
by traders against consumers. The present proposal applies to ADR
entities that seek to resolve disputes between consumers and traders
out-of-court through the intervention of a dispute resolution entity.
It covers in particular mediation procedures but also non-judicial
procedures of an adjudicatory nature, such as procedures before
consumer complaint boards, arbitration and conciliation procedures.
The present proposal does not apply to consumer complaint handling
systems operated by the trader nor to dispute resolution entities where
the natural persons in charge of dispute resolution are employed
exclusively by the trader. It also excludes direct negotiations between
the parties.

3.1.2. Information on ADR and cooperation

When disputes arise, consumers must be able to quickly identify which
ADR entities are competent to deal with their dispute. To this end, this
proposal ensures that consumers will be able to find information on the
competent ADR entity in the main commercial documents provided
by the trader and, where a trader has a website, on that website. In
addition, traders will have to inform consumers on whether or not they
commit to use ADR in relation to complaints lodged against them by

112




WREEERLET L4 R BRAEER DT S RS
AP EAR  fRRERS EDLFEENT T FC 0B
(ECC-net) » 328 =2 ﬁj?%<%él‘;ﬁ%-ﬁfﬂw:§$x£;§g¢gjg
W0 SRR T RS R

%mﬁ“ %#T’<Ai&@ﬂ%ﬁ#%ﬁ’”%1ﬁﬁ e
AR NANTRBOLRAIL o P RGFE RS R LB
Ai&&ﬂ#ﬁ*ﬁ@ BB 2 B e 4 & 1T R iR G

d S RAREY oL EiN e

MEERESY ¢ BB R RS TR
SRR AR

REXRP O REFA LRI B R a oL s EP
”ﬁz}é‘_ﬁ’)llﬁ_ﬁf‘t—'\&%‘r:}";?/ﬁ'ﬁ’low BBl GZS PR L
gé@%TW%O—E%ﬁW@W%ﬂ%iz%’mﬁiéﬁé
- BREIPRE P EREFAL R TR

O R AL AR DR -

Gl WL S P R R L 2 AR T R L RIS
73_ ’ Efr' J—ﬁ\"‘-rfﬁ? 7 "‘T'ﬁ 'E‘)JL o i\'kllq—]_ \:i‘ft Tfﬂ_%iﬁf-lu ,F‘ E —'ﬁ ‘.‘{
3_"3@%@%7@_};'»4ﬁv&i%’?#éé‘%‘%ﬁ&éliﬁ’ﬁ?&ﬂ)i°

113




ENE e T e L IEFR e e

a consumer. This obligation will act as an incentive for traders to use
ADR more frequently.

Under the present proposal, Member States shall ensure that consumers
can obtain assistance when they are involved in a cross-border dispute.
Member States may delegate responsibility for this task to their centres
of the European Consumer Centre Network (ECC-net) which currently
performs the function of guiding consumers to the ADR entities
competent to deal with their cross-border disputes.

Under the proposal, ADR entities will be encouraged to become
members of networks of ADR entities in sector-specific areas when
they deal with disputes in that area. In addition, the present proposal
encourages cooperation between ADR entities and national authorities
entrusted with the enforcement of consumer protection legislation.

The present proposal contains provisions ensuring the respect of strict
guarantees of confidentiality and data protection, in compliance with
the relevant Union legislation.

3.1.3. Quality of ADR entities

The present proposal aims at ensuring that ADR entities respect the
quality principles of impartiality, transparency, effectiveness and
fairness. Such principles have been laid down in two Commission
Recommendations. By giving a binding effect to these principles,
the present proposal will create a level playing field for ADR and
strengthen the confidence of both consumers and traders in ADR
procedures.

Transparency of ADR entities should guarantee that the parties receive
all the information they need to take an informed decision before
engaging in an ADR procedure. ADR procedures should be effective
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and address certain shortcomings associated with court procedures,
such as costs, length and complexity. Based on the results of existing
studies, the present proposal requires that disputes should be resolved
within 90 days. In order to ensure that ADR procedures remain
accessible to all consumers, the present proposal provides that they
should be free of charge or of moderate costs for consumers.

3.1.4. Monitoring

In order to ensure that ADR entities function properly and provide
quality services for consumers and traders, they should be closely
monitored. In each Member State, a competent authority will be in
charge of monitoring the functioning of ADR entities established on
its territory. The competent authorities will infer alia assess, on the
basis of information notified to them by ADR entities, whether a given
ADR entity respects the quality requirements laid down by the present
proposal. In addition, the competent autorities will publish regular
reports on the development and functioning of ADR entities. Every
three years, the Commission will report to the European Parliament
and the Council on the application of the Directive.

3.2. Subsidiarity principle

The proposal is based on Article 114 of the Treaty on the Functioning
of the European Union.

The development of a well-functioning ADR system within the Union,
built on existing ADR entities in the Member States and respecting
their legal traditions, will strengthen consumer confidence in the retail
internal market, including in the area of e-commerce. It will also open
up new opportunities for businesses. Action by Member States alone
is likely to result in further fragmentation of ADR, which in turn
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would contribute to unequal treatment for consumers and traders in
the internal market and create diverging levels of consumer redress in
the Union. Action at Union level, such as proposed, should provide
European consumers with the same level of protection and promote
competitive practices amongst businesses, thus increasing the exchange
of products or services across borders.

Defining at Union level common principles and rules for ADR
entities and ADR procedures in all Member States will have the clear
advantage of ensuring an effective and adequate treatment of consumer
disputes arising from domestic or cross-border transactions. It will also
ensure that quality levels of ADR procedures are more homogenous in
the Union.

The divergence in national policies on ADR procedures (or the lack
thereof) shows that unilateral action by Member States does not lead
to a satisfactory solution for consumers and businesses. Efficient and
effective ADR for cross-border disputes requires a well-functioning
system of domestic ADR entities on which the EU-wide ODR platform
will be anchored.

3.3. Proportionality

The proposal complies with the proportionality principle for the
following reasons:

The proposal does not go beyond what is strictly necessary to achieve
its objectives. It does not regulate all aspects of ADR but focuses on
some key aspects of out-of-court dispute resolution. The framework
Directive will build on ADR entities that already exist and will leave
the choice of form and methods to achieve the results expected to
Member States.
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The objectives of this proposal will be achieved at the lowest costs to
businesses and Member States, while avoiding duplication of expenses
and unnecessary administrative burdens.

4. BUDGETARY IMPLICATION

This proposal does not have an impact on the EU budget. Therefore no
financial statement is attached to the proposal.
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2011/0373 (COD)

Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL

on alternative dispute resolution for consumer

disputes and amending Regulation (EC)
No 2006/2004 and Directive 2009/22/EC
(Directive on consumer ADR)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union,
and in particular Article 114 thereof,

Having regard to the proposal from the European Commission'’ ,
After transmission of the draft legislative act to the national
Parliaments,

Having regiard to the opinion of the European Economic and Social
Committee'® ,

After consulting the European Data Protection Supervisor,

Acting in accordance with the ordinary legislative procedure,
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Whereas:

(1)Article 169(1) and Article 169(2)(a) of the Treaty on the Functioning
of the European Union (TFEU) provide that the Union is to
contribute to the attainment of a high level of consumer protection
through the measures adopted pursuant to Article 114 thereof.
Article 38 of the Charter of Fundamental Rights of the European
Union provides that Union policies shall ensure a high level of
consumer protection.

(2) In accordance with Article 26(2) TFEU, the internal market is
to comprise an area without internal frontiers in which the free
movement of goods and services is ensured. In order for consumers
to have confidence in and benefit from the internal market, it
is necessary that they have access to simple and low-cost ways
of resolving disputes which arise from the sale of goods or the
provision of services. This applies to offline as well as to online
transactions, and is particularly important when consumers shop
across borders.

(3) Alternative dispute resolution offers a simple, fast and low-cost
out-of-court solution to disputes between consumers and traders.
However, alternative dispute resolution is not yet sufficiently
developed across the European Union. In order for consumers to
fully exploit its potential, it is necessary that alternative dispute
resolution is available for all types of consumer disputes, quality
levels of ADR procedures are even and consumers and traders are
aware of such procedures. It is also necessary that ADR entities
handle cross-border disputes effectively.

(4) In its Single Market Act", the Commission has identified legislation
on alternative dispute resolution which includes an electronic
commerce dimension as one of the twelve levers to boost growth

19 Communication from the Commission to the European Parliament, the Council,
the economic and social Committee and the Committee of the Regions: Single
Market Act — Twelve levers to boost growth and strengthen confidence, “Working
together to create new growth”, COM (2011) 206 final, p. 9.
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and strengthen confidence in the Single Market.

(5)The European Council has invited the Parliament and the Council to

adopt, by the end of 2012, a first set of priority measures to bring a
new impetus to the Single Market.”

(6)The development within the European Union of well-functioning

alternative dispute resolution is necessary to strengthen consumers'
confidence in the internal market, including in the area of

e-commerce. Such development should build on existing ADR
procedures in the Member States and respect their legal traditions.

(7)This Directive should apply to contractual disputes between

consumers and traders that are arising from the sale of goods or
provision of services in all economic sectors. This should include
complaints submitted by consumers against traders but also
complaints submitted by traders against consumers. This Directive
should not apply to disputes between traders; however, it should
not prevent Member States from adopting or maintaining in force
provisions on procedures for the out-of-court resolution of such
disputes.

(8) The definition of “consumer” should cover natural persons who

are acting outside their trade, business, craft or profession. However,
if the contract is concluded for purposes partly within and partly
outside the person’ s trade (dual purpose contracts) and the trade

purpose is so limited as not to be predominant in the overall context
of the supply, that person should also be considered as a consumer.

(9)This Directive should be without prejudice to Directive 2008/52/

20 Conclusions of the European Council of 24-25 March 2011, EUCO 10/11, p. 4;

see also Conclusions of the European Council of 23 October 2011, EUCO 52/11,

pp- 1-2.
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EC of the European Parliament and of the Council of May 2008
on certain aspects of mediation in civil and commercial matters®',
Regulation (EC) No 44/2001 of the Council of 22 December 2000
on jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters”, Regulation (EC) No 864/2007
of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations ( “Rome II” )*
and Regulation (EC) No 593/2008 of the European Parliament and
of the Council of 17 June 2008 on the law applicable to contractual
obligations ( “Rome I” )**.

(10)This Directive should prevail over Union legislation which

contains provisions aimed at encouraging the setting up of ADR
entities in a specific sector. Where sector-specific legislation
mandates the setting up of such entities, this Directive should
prevail only to the extent that such legislation does not ensure at
least an equivalent degree of consumer protection.

(11) ADR entities are highly diverse across the Union but also within

the Member States. This Directive should cover any entity that is
established on a durable basis and offers the resolution of a dispute
through an ADR procedure. An arbitration procedure which is
created outside the framework of an ADR entity on an ad hoc basis
for a single dispute between a consumer and a trader should not be
considered as an ADR procedure.

(12)This Directive should not apply to procedures before dispute

resolution entities where the natural persons in charge of
dispute resolution are employed exclusively by the trader nor to

21 0J L 136, 24.5.2008, p. 3.
220J L 12,16.1.2001, p. 32.
23 0J L 199, 31.7.2007, p. 40.
240J L 177,4.7.2008, p. 6.

128




TR R FRERE (2 - )

$ﬁ€ﬁ7§¥*%?&‘/ﬁ@ﬂTﬁM”Q#Amﬁﬁo

(13) &£ ¢ R RABAFAIp 4 @ h ey L EEF S L HR 2P
ﬁﬁ%’uﬁbﬁﬁfit ééﬁ@@%%ﬁwuéﬂ_
%5$#m%ﬁ’1 {aﬁﬁﬁm$ﬁiiaﬂ%ﬁé{
BEZBEOET FR I FF FREMMRZIFAL R
ﬁ%ﬁoﬁ#*%@@#éﬁﬁ@@ﬁ@;%fﬂ@ o
RS R AIEHE o b R BB R X2 HEAy
BRI R A 0 A 3 R R 2 R R

(14) 24p £ 7 s AR 25— g ARB P Arap* ¥ - ¢ | A5
RECRAILBHAE Te § R REWP SRR T R -

FOTSAR G F 6 R RS R AT 2
Bif fE Ty el EAEL g
ﬁwﬁ;aﬁgww+%*ﬁi&@ﬂ

ﬁ‘u/mq-—— i 'ﬁb A
é‘nlf@“’ ﬁi}—?- ° %x
WA RITAR R

(15) 245 £ 7 ¥ 6 B W
4
1

(16) ~4p # ?ﬁﬂﬂ“‘ BAPM T IZAE 0 B E L ER
Rk RE 8w ’li‘*’igi“l995ﬁ10“24B»p?’$*’lﬁ;&
TR B 4 FAAIZE B d @840 M ALIP 2 95/46/EC 4

L TR A TR AR 2 R E RS AR .

129




ENE e T e L IEFR e e

procedures before consumer compliant handling systems operated
by the trader. It should not apply to direct negotiations between
the parties. Furthermore, it should not apply to attempts made by
a judge to settle a dispute in the course of a judicial proceeding
concerning that dispute.

(13)Member States should ensure that disputes covered by this
Directive can be submitted to an ADR entity fulfilling the
requirements set out in this Directive. Member States should have
the possibility to fulfil this obligation by relying on existing ADR
entities and adjusting their scope of application, if needed, or by
providing for the creation of new ADR entities. This Directive
should not oblige Member States to create a specific ADR entity
in each retail sector. Member States should have the possibility to
provide for the creation of a residual ADR entity that deals with
disputes for the resolution of which no specific entity is competent.

(14)This Directive should be without prejudice to traders established in
a Member State being covered by an ADR entity which is located
in another Member State. Member States should encourage the
development of such entities.

(15)This Directive should be without prejudice to Member States
maintaining or introducing ADR procedures dealing jointly
with identical or similar disputes between a trader and several
consumers. Such procedures can be seen as a preliminary step to
further developing collective ADR procedures within the Union.

(16)The processing of information relating to disputes covered by
this Directive should comply with the rules on the protection of
personal data laid down in the laws, regulations and administrative
provisions of the Member States adopted pursuant to Directive
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95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data.

(17)The natural persons in charge of alternative dispute resolution
should only be considered impartial if they cannot be subject
to pressure that potentially influences their attitude towards the
dispute. There is a particular need to ensure the absence of such
pressure where ADR entities are financed by one of the parties
to the dispute or an organisation of which one of the parties is a
member.

(18)In order to ensure the transparency of ADR entities and of
ADR procedures it is necessary that the parties receive all the
information they need to take an informed decision before
engaging in an ADR procedure.

(19)ADR procedures should be effective. They should provide for
a simple and fast procedure whose duration generally does not
exceed 90 days. The ADR entity should be able to extend this time
period when the complexity of the dispute in question so demands.

(20)ADR procedures should be free of charge or of moderate costs
for consumers so that it remains economically reasonable for
consumers to use such procedures.

(21)ADR procedures should be fair so that the parties to a dispute
are fully informed about their rights and the consequences of the

choices they make in the context of an ADR procedure.

(22)When a dispute arises it is necessary that consumers are able to
identify quickly which ADR entities are competent to deal with
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their complaint and to know whether or not the trader concerned
will participate in proceedings submitted to an ADR entity.
Traders should therefore provide such information on their main
commercial documents and, where they have a website, on their
websites. This obligation should be without prejudice to Articles
6(1)(t), 7(1) and 8 of Directive 2011/83/EU of the European
Parliament and of the Council of 25 October 2011 on consumer
rights” . Article 6(1)(t) of Directive 2011/83/EU stipulates for
consumer contracts concluded at a distance or off premises that the
trader has to inform the consumer about the possibility of having
recourse to an out-of-court complaint and redress mechanism to
which the trader is subject, and the methods for having access to
it, before the consumer is bound by the contract. Article 7(1) of
Directive 2011/83/EU provides that, in the case of off-premises
contracts, this information must be provided on paper or, if the
consumer agrees, on another durable medium.

(23)This Directive does not prescribe that participation of traders
in ADR procedures be mandatory or that the outcome of such
procedures be binding on traders, when a consumer has lodged
a complaint against them. However, this Directive is without
prejudice to any national rules making the participation of traders
in such procedures mandatory or their outcome binding on traders,
provided that such legislation does not prevent the parties from
exercising their right of access to the judicial system as guaranteed
in Article 47 of the Charter of Fundamental Rights of the European
Union.

(24)Member States should ensure that ADR entities cooperate on the
resolution of cross-border disputes.
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(25)Networks of ADR entities which facilitate the resolution of cross-
border disputes, such as FIN-NET in the area of financial services,
should be strengthened within the Union. Member States should
encourage ADR entities to become part of such networks.

(26)Close cooperation between ADR entities and national authorities
entrusted with the enforcement of Union legislation on consumer
protection should strengthen the effective application of such
Union legislation.

(27)In order to ensure that ADR entities function properly and
effectively, they should be closely monitored. The Commission
and competent authorities under this Directive should publish and
update a list of ADR entities that comply with this Directive. Other
bodies, such as ADR entities, consumer associations, business
associations and the European Consumer Centre Network, should
also publish this list. In addition, competent authorities should
publish regular reports on the development and functioning of
ADR entities. ADR entities should notify to competent authorities
specific information on which those reports should be based.
Member States should encourage ADR entities to provide such
information using Commission Recommendation 2010/304/EU on
the use of a harmonised methodology for classifying and reporting
consumer complaints and enquiries™ .

(28)It is necessary that Member States lay down penalties for
infringements of the provisions of this Directive relating to
consumer information by traders and information to be notified
to competent authorities by ADR entities and ensure that they are
enforced. The penalties should be effective, proportionate and
dissuasive.

260J L 136, 2.6.2010, p.1.
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(29)Regulation (EC) No 2006/2004 of the European Parliament and of
the Council of 27 October 2004 on cooperation between national
authorities responsible for the enforcement of consumer protection
laws (the Regulation on consumer protection cooperation)’’ should
be amended to include a reference to this Directive in its Annex
so as to reinforce cross-border cooperation on enforcement of this
Directive.

(30)Directive 2009/22 of the European Parliament and of the Council
of 23 April 2009 on injunctions for the protection of consumers'
interests (Injunctions Directive)*® should be amended to include
a reference to this Directive in its Annex so as to ensure that the
consumers' collective interests laid down in this Directive are
protected.

(31)Since the objective of this Directive, namely to contribute to the
proper functioning of the internal market by ensuring a high level
of consumer protection, cannot be sufficiently achieved by the
Member States and can therefore be better achieved at Union level,
the Union may adopt measures, in accordance with the principle
of subsidiarity as set out in Article 5 of the Treaty on European
Union. In accordance with the principle of proportionality, as
set out in that Article, this Directive does not go beyond what is
necessary in order to achieve that objective.

(32)This Directive respects fundamental rights and observes the
principles recognised in particular by the Charter of Fundamental
Rights of the European Union and specifically Articles 7, 8, 38 and
47 thereof,

27 OJ L 364, 9.12.2004, p. 1.
28 OJ L 110, 1.5.2009, pp. 30-36.
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HAVE ADOPTED THIS DIRECTIVE:

CHAPTER1 GENERAL PROVISIONS

Article 1 Subject matter

This Directive is to contribute to the functioning of the internal market
and to the achievement of a high level of consumer protection by
ensuring that disputes between consumers and traders can be submitted
to entities offering impartial, transparent, effective and fair alternative
dispute resolution procedures.

Article 2 Scope

1.This Directive shall apply to procedures for the out-of-court
resolution of contractual disputes arising from the sale of goods
or provision of services by a trader established in the Union to a
consumer resident in the Union through the intervention of a dispute
resolution entity which proposes or imposes a solution or brings the
parties together with the aim of facilitating an amicable solution,
hereinafter ‘ADR procedures’

2.This Directive shall not apply to:
(a)procedures before dispute resolution entities where the natural

persons in charge of dispute resolution are employed exclusively by
the trader;
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(b)procedures before consumer complaint handling systems operated
by the trader;

(c)direct negotiation between the consumer and the trader, whether
represented or not;

(d)attempts made by a judge to settle a dispute in the course of a
judicial proceeding concerning that dispute.

Article 3 Relationship with other Union legislation

1.This Directive is without prejudice to Directive 2008/52/EC,
Regulation (EC) No 44/2001, Regulation (EC) No 864/2007 and
Regulation (EC) No 593/2008.

2.Article 5(1) of this Directive shall prevail over the provisions referred
to in the Annex.

3.This Directive shall prevail over mandatory provisions contained in
sector-specific Union legislation which relate to alternative dispute
resolution only to the extent that such provisions do not ensure at
least an equivalent degree of consumer protection.

Article 4 Definitions

For the purposes of this Directive:
(a) "consumer" means any natural person who is acting for purposes
which are outside his trade, business, craft or profession;
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(b)"trader" means any natural persons or any legal person, irrespective
of whether privatly or publicly owned, who is acting, including
through any person acting in his name or on his behalf, for purposes
relating to his trade, business, craft or profession;

(c)a trader is established:
— if the trader is a natural person, where he has his place of business;

—if the trader is a company or other legal person or association of
natural or legal persons, where it has its statutory seat, central
administration or place of business, including a branch, agency or
any other establishment;

(d)"cross-border dispute" means a contractual dispute arising from
the sale of goods or provision of services where, at the time the
consumer orders the goods or services, the consumer is resident in
a Member State other than the Member State in which the trader is
established;

(e)"ADR entity" means any entity, however named or referred to,
which is established on a durable basis and offers the resolution of a
dispute through an ADR procedure;

(flan ADR entity is established:

—if the entity is operated by a natural person, at the place where it
carries out alternative dispute resolution activities;
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— if the entity is operated by a legal person or association of natural
or legal persons, at the place where that legal person or association

of natural or legal persons carries out alternative dispute resolution
activities or has its statutory seat;

— if the entity is operated by an authority or other public body, where
that authority or other public body has its seat.

CHAPTER 11 ACCESS AND PRINCIPLES
APPLICABLE TO ALTERNATIVE
DISPUTE RESOLUTION

Article 5 Access to alternative dispute resolution

1.Member States shall ensure that disputes covered by this Directive
can be submitted to an ADR entity which complies with the
requirements set out in this Directive.

2.Member States shall ensure that ADR entities:

(a)have a website enabling the parties to submit a complaint online;

(b)enable the parties to exchange information with them via
electronic means;

(c)accept both, domestic and cross-border disputes, including

disputes covered by Regulation (EU) No /Office of Publications
insert reference number] of the European Parliament and of the
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Council of [Office of Publications insert date of adoption] on
online dispute resolution for consumer disputes (Regulation on
consumer ODR)*; and

(d)when dealing with disputes covered by this Directive take the
necessary measures to ensure that the processing of personal data
complies with the rules on the protection of personal data laid
down in the national legislation implementing Directive 95/46/EC.

3.Member States may fulfil their obligation under paragraph 1 by
ensuring the exsistence of a residual ADR entity which is competent
to deal with disputes as referred to in paragraph 1 for the resolution
of which no existing ADR entity is competent.

Article 6 Expertise and impartiality

1.Member States shall ensure that the natural persons in charge of
alternative dispute resolution possess the necessary expertise and are
impartial. This shall be guaranteed by ensuring that they:

(a)possess the necessary knowledge, skills and experience in the field
of alternative dispute resolution;

(b)are not liable to be relieved from their duties without just cause;

(c) have no conflict of interest with either party to the dispute.

29 OJL -+, . p. o

148




AR K R (2t )

ZégﬁW@ﬁ%éﬁﬁﬁié@ﬂ%ﬁmaﬂkub%m 5
Ao REAPRHNEPRLERLF RJNE DL A
i

I—/‘,; /';1-‘— %ﬂg TL‘

Lt¢h WZ%FIYF*%&J;M%%#L_— kb 0@ 2T
w4 TR B RS T

(@) % AL LA LT S R A
LR

(b) E Rk e %ﬁfgfﬁ LL}]JA\ﬁE;
(©FF 4% 0 FRLRATEP P 20 i AL T L K
B s

(d) 25 i 4 Lend S AR
(0) ¥ R AL AL B 97 & I 2R &S

(055 MRS BT o 2L RS RS
S 1 s e

(8) ?'ki?i@@%ﬁfﬁ*“igiﬁgli_;&? AR LR

149




ENE e T e L IEFR e e

2.Member States shall ensure that ADR entities where the natural
persons in charge of dispute resolution form part of a collegial
body provide for an equal number of representatives of consumers'
interests and of representatives of traders' interests in that body.

Article 7 Transparency

1.Member States shall ensure that ADR entities make publicly available
on their websites and in printed form at their premises information
on:
(a)the natural persons in charge of alternative dispute resolution, the
method of their appointment and the length of their mandate;

(b)the source of financing, including percentage share of public and
of private financing;

(c)where appropriate, their membership in networks of ADR entities
facilitating cross-border dispute resolution;

(d)the types of disputes they are competent to deal with;
(e)the rules of procedure governing the resolution of a dispute;

(fthe languages in which complaints can be submitted to the ADR
entity and in which the ADR procedure is conducted;

(g)the types of rules the ADR entity may use as a basis for the dispute

resolution (e.g. rules of law, considerations of equity, codes of
conduct);
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(h)any preliminary requirements the parties may have to meet before
an ADR procedure can be instituted;

(1)the costs, if any, to be borne by the parties;
(j)the approximate length of the ADR procedure;
(k)the legal effect of the outcome of the ADR procedure.

2. Member States shall ensure that ADR entities make publicly
available on their websites and in printed form at their premises
annual activity reports. These reports shall include the following
information relating to both domestic and cross-border disputes:
(a)the number of disputes received and the types of complaints to

which they related,

(b)any recurrent problems leading to disputes between consumers
and traders;

(c)the rate of dispute resolution procedures which were discontinued
before an outcome was reached;
(d)the average time taken to resolve disputes;

(e)the rate of compliance, if known, with the outcomes of the ADR
procedures;

(f)jwhere appropriate, their cooperation within networks of ADR
entities facilitating the resolution of cross-border disputes.
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Article 8 Effectiveness

Member States shall ensure that ADR procedures are effective and

fulfil the following requirements:

(a)the ADR procedure is easily accessible to both parties irrespective
of where the party is situated;

(b)the parties have access to the procedure without being obliged to
use a legal representative; nonetheless parties may be represented or
assisted by a third party at any stage of the procedure;

(c)the ADR procedure is free of charge or at moderate costs for
consumers;

(d)the dispute is resolved within 90 days from the date on which the
ADR entity has received the complaint. In the case of complex
disputes, the ADR entity may extend this time period.

Article 9 Fairness

1. Member States shall ensure that in ADR procedures:
(a)the parties have the possibility to express their point of view and
hear the arguments and facts put forward by the other party and
any experts' statements;

(b)the outcome of the ADR procedure is made available to both

parties in writing or on a durable medium, stating the grounds on
which the outcome is based.
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2.Member States shall ensure that in ADR procedures which aim at
resolving the dispute by suggesting a solution
(a)the consumer, before agreeing to a suggested solution, is informed
that:
(i)he has the choice as to whether or not to agree to a suggested
solution;

(i1)the suggested solution may be less favourable than an outcome
determined by a court applying legal rules;

(iii)before agreeing or rejecting the suggested solution he has the
right to seek independent advice;

(b)the parties, before agreeing to a suggested solution, are informed
of the legal effect of such agreement;

(c)the parties, before expressing their consent to a suggested solution
or amicable agreement, are allowed a reasonable period of time to
reflect.

CHAPTER III INFORMATION AND
COOPERATION

Article 10 Consumer information by traders

1.Member States shall ensure that traders established on their territories
inform consumers about the ADR entities by which they are covered
and which are competent to deal with potential disputes between
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themselves and consumers. Such information shall include the
addresses of the relevant ADR entities' websites and specify whether
or not the trader commits to use these entities to resolve disputes with
consumers.

2.The information referred to in paragraph 1 shall be mentioned in an
easily, directly, prominently and permanently accessible way on the
trader's website, where one exists, in the general terms and conditions
of contracts for the sale of goods or provision of services between the
trader and a consumer and in invoices and receipts relating to such
contracts. It shall specify how further information on the ADR entity
concerned and on the conditions for using it can be accessed.

3.The provisions in this Article shall be without prejudice to the
provisions in Articles 6, 7 and 8 of Directive 2011/83/EU concerning
consumer information for distance and off-premises contracts.

Article 11 ~ Assistance for consumers

1.Member States shall ensure that consumers can obtain assistance
with regard to their disputes arising from cross-border sales of goods
or provision of services. Such assistance shall in particular aim at
helping consumers to access the ADR entity operating in another
Member State which is competent to deal with their cross-border
dispute.

2.Member States may confer responsibility for the task referred to

in paragraph 1 on their centres of the European Consumer Centre
Network, on consumer associations or on any other body.
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Article 12 General information

Member States shall ensure that ADR entities, consumer associations,
business associations, the centres of the European Consumer Centre
Network and, where appropriate, the bodies designated in accordance
with Article 11(2) make publicly available at their premises and on
their websites the list of ADR entities referred to in Article 17(3).

Article 13 Cooperation between ADR entities on
the resolution of cross-border disputes

I.Member States shall ensure that ADR entities cooperate on the
resolution of cross-border disputes.

2.Where a network of ADR entities facilitating the resolution of cross-
border disputes exists in a sector-specific area within the Union,
Member States shall encourage ADR entities that deal with disputes
in that area to become a member of that network.

3.The Commission shall publish a list containing the names and contact
details of the networks referred to in paragraph 1. The Commission
shall, if necessary, update this list every two years.

Article 14  Cooperation between ADR entities and
national authorities enforcing Union
legislation on consumer protection

1.Member States shall ensure cooperation between ADR entities

and national authorities entrusted with the enforcement of Union
legislation on consumer protection.
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2.This cooperation shall include mutual exchange of information on
business practices by traders about which consumers have lodged
complaints. It shall also include the provision of technical assessment
and information by such national authorities to ADR entities where
such assessment or information is necessary for the handling of
individual disputes.

3.Member States shall ensure that cooperation and mutual information
exchanges referred to in paragraphs 1 and 2 comply with the rules on
the protection of personal data laid down in Directive 95/46/EC.

CHAPTERIV MONITORING OF ADR
ENTITIES

Article 15 Designation of competent authorities

1.Each Member State shall designate a competent authority in charge
of monitoring the functioning and development of ADR entities
established on its territory. Each Member State shall communicate
the authority it has designated to the Commission.

2.The Commission shall establish a list of the competent authorities

communicated to it in accordance with paragraph 1 and publish that
list in the Official Journal of the European Union.

Article 16 Information to be notified to competent
authorities by ADR entities
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1.Member States shall ensure that ADR entities established on their
territories notify to the competent authority the following:
(a)their name, contact details and website address;

(b)information on their structure and funding, including information
on the natural persons in charge of alternative dispute resolution,
their funding and by whom they are employed;

(c)their rules of procedure;

(d)their fees, if applicable;
(e)the approximate length of the ADR procedures;

(fthe language or languages in which complaints can be submitted
and the ADR procedure conducted,

(g)a statement on the elements necessary to establish their
competence;

(h)a reasoned statement, based on a self-assessment by the ADR
entity, on whether it qualifies as an ADR entity falling within the
scope of this Directive and complies with the requirements set out
in chapter II.

In the event of changes to the information referred to in points (a) to (g),
ADR entities shall immediately notify these changes to the competent
authority.

2.Member States shall ensure that ADR entities communicate to the
competent authorities at least once a year the following information:

(a)the number of disputes received and the types of complaints to
which they related;
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(b)the rate of ADR procedures which were discontinued before an
outcome was reached;
(c)the average time taken to resolve the disputes received;

(d)the rate of compliance, if known, with the outcomes of the ADR
procedures;

(e)relevant statistics demonstrating the way in which traders use
alternative dispute resolution for their disputes with consumers;
(flany recurrent problems leading to disputes between consumers

and traders;

(g)where applicable, an assessment of the effectiveness of their
cooperation within networks of ADR entities facilitating the
resolution of cross-border disputes;

(h)a self-assessment of the effectiveness of the ADR procedure
offered by the entity and of possible ways of improving its
performance.

Article 17 Role of the competent authorities and of
the Commission

1.Each competent authority shall assess, on the basis of the information
it has received in accordance with Article 16(1), whether the ADR
entities notified to it qualify as ADR entities falling within the scope
of this Directive and comply with the requirements set out in chapter
I1.

2.Each competent authority shall, on the basis of the assessment
referred to in paragraph 1, establish a list of the ADR entities that
fulfil the conditions set out in paragraph 1.
The list shall include the following:
(a)the name, the contact details and the website addresses of these

ADR entities;

(b)their fees, if applicable;
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(c)the language or languages in which in which complaints can be
submitted and the ADR procedure conducted;
(d)the elements necessary to establish their competence;
(e)the need for the physical presence of the parties or of their
representatives, if applicable; and
(Hthe binding or non-binding nature of the outcome of the procedure.
Each competent authority shall notify the list to the Commission. In
the event that any changes are notified to the competent authority in
accordance with the second subparagraph of Article 16(1), the list shall
be updated immediately and the relevant information notified to the
Commission.
3.The Commission shall establish a list of the ADR entities
communicated to it in accordance with paragraph 2 and update this
list whenever changes are notified to the Commission in accordance
with the second sentence of the third subparagraph of paragraph 2.
The Commission shall publish this list and its updates and transmit it
to the competent authorities and the Member States.

4.Each competent authority shall publish the consolidated list of ADR
entities referred to in paragraph 3 on its website and by any other
means it considers appropriate.

5.Every two years, each competent authority shall publish a report on
the development and functioning of ADR entities. The report shall in
particular:

(a)identify areas, if any, where ADR procedures do not yet deal with
disputes covered by this Directive;

(b)identify best practices of ADR entities;

(c)point out the shortcomings, supported by statistics, that hinder the
functioning of ADR entities for both domestic and cross-border
disputes, where appropriate;

(d) make recommendations on how to improve the functioning of
ADR entities, where appropriate.
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CHAPTER YV FINAL PROVISIONS

Article 18 Penalties

Member States shall lay down the rules on penalties applicable to
infringements of the national provisions adopted pursuant to Article 10
and Article 16(1) and (2) of this Directive and shall take all measures
necessary to ensure that they are implemented. The penalties provided
for must be effective, proportionate and dissuasive.

Article 19 Amendment to Regulation (EC) No

2006/2004

In the Annex to Regulation (EC) No 2006/2004 the following point is
added:
"20. Directive ---. of the European Parliament and of the
Council of ---. on alternative dispute resolution for
consumer disputes and amending Regulation (EC)
No 2006/2004 and Directive 2009/22/EC (Directive
on consumer ADR) (OJ L---, --- p. ---): Article
10."

Article 20 Amendment to Directive 2009/22/EC

In the Annex to Directive 2009/22/EC the following point is added:
"14. Directive ---. of the European Parliament and of
the Council of ---. on alternative dispute resolution

for consumer disputes and amending Regulation
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(EC) No 2006/2004 and Directive 2009/22/EC
(Directive on consumer ADR) (OJ L:---, -+ P
Article 10."

Article 21 Communication

1. By [Office of Publications insert same date as in Article 22(1) = date
of implementation of the Directive] at the latest Member States shall
communicate to the Commission
(a)where appropriate, the names and contact details of the bodies

designated in accordance with Article 11(2); and

(b)the competent authorities designated in accordance with Article
15(1).

Member States shall inform the Commission of any subsequent
changes to this information.

2.By [Office of Publications insert date: six months after the
implementation date as to be inserted in Article 22(1)] at the latest,

Member States shall communicate to the Commission the first list
referred to in Article 17(2).

3. The Commission shall transmit to the Member States the information
referred to in paragraph 1(a).

Article 22 Transposition
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1.Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive by
[Office of Publications insert date: 18 months after entry into force]
at the latest. They shall forthwith communicate to the Commission
the text of those provisions and a correlation table between those
provisions and this Directive.

When Member States adopt those provisions, they shall contain a
reference to this Directive or be accompanied by such a reference
on the occasion of their official publication. Member States shall
determine how such reference is to be made.

2. Member States shall communicate to the Commission the text of the
main provisions of national law which they adopt in the field covered
by this Directive.

Article 23 Report

No later than [Office of Publications insert date: five years after the
entry into force], and every three years thereafter, the Commission
shall submit to the European Parliament, the Council and the European
Economic and Social Committee a report on the application of this
Directive. The report shall consider the development and the use
of ADR entities and the impact of this Directive on consumers and
traders. The report shall be accompanied, where appropriate, by
proposals for amendment of this Directive.

Article 24 Entry into force
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This Directive shall enter into force on the twentieth day following that
of its publication in the Official Journal of the European Union.

Article 25 Addressees

This Directive is addressed to the Member States.
Done at Brussels,

For the European Parliament --------+---+-- For the Council
The President .................................... The President
ANNEX

1. Directive 2002/65/EC of the European Parliament and of the
Council of 23 September 2002 concerning the distance marketing of
consumer financial services and amending Council Directive 90/619/
EEC and Directives 97/7/EC and 98/27/EC (Article 14(1)), OJ L 271,
9.10.2002, p. 16.

2.Directive 2008/122/EC of the European Parliament and of the
Council of 14 January 2009 on the protection of consumers in respect
of certain aspects of timeshare, long-term holiday product, resale and
exchange contracts (Article 14(2)), OJ L 33, 3.2.2009, p. 10.

3. Directive 2004/39/EC of the European Parliament and of the Council
of 21 April 2004 on markets in financial instruments amending
Council Directives 85/611/EEC and 93/6/EEC and Directive
2000/12/EC of the European Parliament and of the Council and
repealing Council Directive 93/22/EEC (Article 53(1)), OJ L 145,
30.4.2004, p. 1.
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4 Directive 2002/92/EC of the European Parliament and of the Council

of 9 December 2002 on insurance mediation (Article 11(1)), OJ L 9,
15.1.2003, p. 3.

5. Directive 97/67/EC of the European Parliament and of the Council
of 15 December 1997 on common rules for the development of the
internal market of Community postal services (Article 19(1), third
subparagraph), OJ L 52, 27.2.2008, p. 3.

178




2012 & i § % Rk

ERR &
1.4 & 2 5%
i g i
2.5 KTz g ig e infh & P
3. £ WA R AT

4R R DR
5. it B B fﬁi\?j#&&;

Al il
B4 -
S A AL iF'
(AL

d%ﬁﬁ%

AT
BB IR

11.
12.

VERERN =N
B EER S 2R
(AN it A rﬂﬁﬁ;n”]% 7R

T=-—
EE L P )

5omAe—FHig

179

(TG 2 EP)

7 {8 e o




FR2012EH FERETABBE AT 2

Consumer Insurance (Disclosure andRepresentations)
Act 2012

2012 CHAPTER 6
CONTENTS

Main definitions
1 Main definitions

Pre-contract and pre-variation information
2 Disclosure and representations before contract or variation
3 Reasonable care

Qualifying misrepresentations
4 Qualifying misrepresentations: definition and remedies
5 Qualifying misrepresentations: classification and presumptions

Specific issues
6 Warranties and representations
7 Group insurance
8 Insurance on life of another
9 Agents
10 Contracting out

Final provision
11 Consequential provision
12 Short title, commencement, application and extent
Schedule 1 — Insurers’ remedies for qualifying misrepresentations
Part 1 — Contracts
Part 2 — Variations

180




Kf.‘]’li:—ll‘;m&’«*é’ J ﬁ'}}—?ﬁlj

2012 S IR E (BEEAZR)

FRE

AEGLRPLYTFFEET QM AT B L ED -
[2012 # 3 " 8 p ]

ﬁ@*iﬁ&$ﬁ§??’gﬂ—@hﬂﬁﬁﬁﬁf$%ﬁ*1
RILDEREF L > L e A BRI E Y BT AR R Ak

L
ERE
1.4 & &
AjE P -
I'_;ﬂ»%l,_ﬂﬁ;,-‘{-ﬂﬁ& zC]J ,’ﬁ«;}h_ TG o d —
@32 EHH2M8AL P B EE FEANL LGN
A ,_/lé'i"

<m+ FRERD G BRELA S BNFELHY -2 (7
AP ET L 2002 & £ RRIRAEE T OHE 22 P A BFT )

181




EFRE 2012 & §F FEFBEE L7 R

Part 3 — Modifications for group insurance
Part 4 — Supplementary
Schedule 2 — Rules for determining status of agents

Consumer Insurance (Disclosure andRepresentations)
Act 2012

2012 CHAPTER 6
An Act to make provision about disclosure and representations in
connection with consumer insurance contracts. [8th March 2012]

BE IT ENACTED by the Queen’ s most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and Temporal, and
Commons, in this present Parliament assembled, and by the authority
of the same, as follows:—

Main definitions

1.Main definitions

In this Act—
“consumer insurance contract” means a contract of insurance
between—

(a)an individual who enters into the contract wholly or mainly
for purposes unrelated to the individual * s trade, business or
profession, and

(b)a person who carries on the business of insurance and who
becomes a party to the contract by way of that business (whether
or not in accordance with permission for the purposes of the
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Financial Services and Markets Act 2000);
“consumer” means the individual who enters into a consumer
insurance contract, or proposes to do so;
“insurer” means the person who is, or would become, the other party
to a consumer insurance contract.

Pre-contract and pre-variation information

2.Disclosure and representations before contract or variation

(1) This section makes provision about disclosure and representations
by a consumer to an insurer before a consumer insurance
contract is entered into or varied.

(2) It is the duty of the consumer to take reasonable care not to make
a misrepresentation to the insurer.

(3) A failure by the consumer to comply with the insurer’ s request
to confirm or amend particulars previously given is capable of
being a misrepresentation for the purposes of this Act (whether
or not it could be apart from this subsection).

(4) The duty set out in subsection (2) replaces any duty relating to
disclosure or representations by a consumer to an insurer which
existed in the same circumstances before this Act applied.

(5) Accordingly—

(a) any rule of law to the effect that a consumer insurance
contract is one of the utmost good faith is modified to the
extent required by the provisions of this Act, and

(b) the application of section 17 of the Marine Insurance Act
1906 (contracts of marine insurance are of utmost good
faith), in relation to a contract of marine insurance which is
a consumer insurance contract, is subject to the provisions
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of this Act.
3.Reasonable care

(1) Whether or not a consumer has taken reasonable care not to
make a misrepresentation is to be determined in the light of all
the relevant circumstances.

(2) The following are examples of things which may need to be
taken into account in making a determination under subsection
(D—

(a) the type of consumer insurance contract in question, and its
target market,

(b) any relevant explanatory material or publicity produced or
authorised by the insurer,

(c) how clear, and how specific, the insurer " s questions were,

(d) in the case of a failure to respond to the insurer s questions
in connection with the renewal or variation of a consumer
insurance contract, how clearly the insurer communicated
the importance of answering those questions (or the possible
consequences of failing to do so),

(e) whether or not an agent was acting for the consumer.

(3) The standard of care required is that of a reasonable consumer:

but this is subject to subsections (4) and (5).

(4) If the insurer was, or ought to have been, aware of any particular
characteristics or circumstances of the actual consumer, those
are to be taken into account.

(5) A misrepresentation made dishonestly is always to be taken as
showing lack of reasonable care.

Qualifying misrepresentations

186




(b) i A M F i G R R ER R g2 2Ry (&
A3 R LBeRy) » A TR Ay
RN ERSP F A AR o

(2) #% 4 F o ) § AR T R P R AR
r«EﬁE’ 7»57%?9 °

(3) *i i - g w B g A T F R a5
S. i e FOER e T

ay;x%iéﬁﬁw“ﬁﬁiﬁﬁﬂﬁﬁwg(%“4@¥(Dﬁ>

;}FII/T x - fﬁ f]i
(a)\:’(:& "ér(t\ > E\“
(b) g% -

Q) et FEP FRE R NSRS bl —

ﬂéﬂﬁ LE, AF AL EELE LA
’; P7g‘$:" "E’
(m’?ﬁmﬁ”zﬁﬁm;W%iﬁ%f%ﬁA S
AT AT RGBS A 2T

187




|

® R 2012 # ;;J’;::Jﬂz Fre TG 2

NS 3
3N RVES

S

4 Qualifying misrepresentations: definition and remedies

(1) An insurer has a remedy against a consumer for a
misrepresentation made by the consumer before a consumer
insurance contract was entered into or varied only if—

(a) the consumer made the misrepresentation in breach of the
duty set out in section 2(2), and

(b) the insurer shows that without the misrepresentation, that
insurer would not have entered into the contract (or agreed
to the variation) at all, or would have done so only on
different terms.

(2) A misrepresentation for which the insurer has a remedy against
the consumer is referred to in this Act as a “qualifying
misrepresentation” .

(3) The only such remedies available are set out in Schedule 1.

5.Qualifying misrepresentations: classification and presumptions

(1) For the purposes of this Act, a qualifying misrepresentation (see
section 4(2)) 1s either—
(a) deliberate or reckless, or
(b) careless.

(2) A qualifying misrepresentation is deliberate or reckless if the
consumer—
(a) knew that it was untrue or misleading, or did not care whether
or not it was untrue or misleading, and
(b) knew that the matter to which the misrepresentation related
was relevant to the insurer, or did not care whether or not it
was relevant to the insurer.
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(3) A qualifying misrepresentation is careless if it is not deliberate
or reckless.

(4) It is for the insurer to show that a qualifying misrepresentation
was deliberate or reckless.

(5) But it is to be presumed, unless the contrary is shown—
(a) that the consumer had the knowledge of a reasonable
consumer, and
(b) that the consumer knew that a matter about which the insurer
asked a clear and specific question was relevant to the
insurer.

Specific issues

6 Warranties and representations

(1) This section applies to representations made by a consumer—

(a) in connection with a proposed consumer insurance contract,
or

(b) in connection with a proposed variation to a consumer
insurance contract.

(2) Such a representation is not capable of being converted into a
warranty by means of any provision of the consumer insurance
contract (or of the terms of the variation), or of any other
contract (and whether by declaring the representation to form the
basis of the contract or otherwise).

7 Group insurance

(1) This section applies where—
(a) a contract of insurance is entered into by a person ( “A” )
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in order to provide cover for another person ( “C” ), or is
varied or extended so as to do so,

(b) C is not a party to the contract,

(c) so far as the cover for C is concerned, the contract would
have been a consumer insurance contract if entered into by
C rather than by A, and

(d) C provided information directly or indirectly to the insurer
before the contract was entered into, or before it was varied
or extended to provide cover for C.

(2) So far as the cover for C is concerned—

(a) sections 2 and 3 apply in relation to disclosure and
representations by C to the insurer as if C were proposing
to enter into a consumer insurance contract for the relevant
cover with the insurer, and

(b) subject to subsections (3) to (5) and the modifications
in relation to the insurer’ s remedies set out in Part 3 of
Schedule 1, the remainder of this Act applies in relation to
the cover for C as if C had entered into a consumer insurance
contract for that cover with the insurer.

(3) Section 4(1)(b) applies as if it read as follows—
“(b) the insurer shows that without the misrepresentation,
that insurer would not have agreed to provide cover for C at
all, or would have done so only on different terms.”

(4) If there is more than one C, a breach on the part of one of them
of the duty imposed (by virtue of subsection (2)(a)) by section
2(2) does not affect the contract so far as it relates to the others.

(5) Nothing in this section affects any duty owed by A to the insurer,
or any remedy which the insurer may have against A for breach
of such a duty.

& Insurance on life of another

192




(1) ARz r oz g4 4

22%=4 (TL,) ¢4 &
LRI meE Y o

r
(2) F i * A iER TP -

(AL % F% A iz Fapd w2 9F T ARE

oo
i’*bj“/f

ZFE P

'?‘Jz A R A~ AT s R B
i 2,

9. 1@ A

Kffj'fi: fiiﬁ? R ER P “:E]P\ , &
Frs A 2 (N3 X > [ NH 2T G .

(2) #73) ¥ 98 %4 % -
(a) & 5372 &

e R K e s 4 TR 2 AP
lf’i’

193




|

NS
VIRV

FR2012 & 3 4 5 FabE 2

Sy

(1) This section applies in relation to a consumer insurance contract
for life insurance on the life of an individual ( “L” ) who is not
a party to the contract.

(2) If this section applies—

(a) information provided to the insurer by L is to be treated for
the purposes of this Act as if it were provided by the person
who is the party to the contract, but

(b) in relation to such information, if anything turns on the state
of mind, knowledge, circumstances or characteristics of the
individual providing the information, it is to be determined
by reference to L and not the party to the contract.

9 Agents

Schedule 2 applies for determining, for the purposes of this Act only,
whether an agent through whom a consumer insurance contract is
effected is the agent of the consumer or of the insurer.

10.Contracting out

(1) A term of a consumer insurance contract, or of any other
contract, which would put the consumer in a worse position
as respects the matters mentioned in subsection (2) than the
consumer would be in by virtue of the provisions of this Act is to
that extent of no effect.

(2) The matters are—

(a) disclosure and representations by the consumer to the insurer
before the contract is entered into or varied, and

194




(b) F R % P 2 A (45 455 2 IRT)
() R FEAREA PN F o FEE G DG £ M2
ﬁ*—f— ] °

BB IEER

11. 574 i€ %
OED S ﬁ WM ERRD]  EHE T RS ik ok
i f@a%i-
(a)1906 & % + 555 5 18 AT (AL H%E A #1542 4hE ) >

(b)1906 & 75 F ik 2 5 19 (ER % (# g 4 rez RILA o

,?m#g’%) ’
(¢)1906 +# ;& + ez 520 R T (RELY 2 7 2 B
o) e

(2)1906 # % 1+ i % 3k hoT —
() % 18 £ iE 2+ & > RTH P 5 5 -

I—:}:(6)J§ AEH A —Ey},\ém’é’\ﬁ PR Aok

RO RB 201280 p e (BBEEP) R
%;@P\m/ﬂ#a.klg_xﬁiﬂ <‘Jo ;

(b) 5 19 EanmiziE > p 5 2L 5 % (1)1 > 203 (5 375
nNE G-
"% Q) AiERTA i%%*rsp;é; PR ek
B "‘%2012ﬁ/ﬁ ﬂ Fihiz (e gp ) R
4 R mzﬂa"’—‘“lﬁ'—“é} g

195




|

FR2012 & 3 4 5 FabE 2

NS
VIRV

Sy

(b) any remedies for qualifying misrepresentations (see section
4(2)).
(3) This section does not apply in relation to a contract for the
settlement of a claim arising under a consumer insurance
contract.

Final provision

11.Consequential provision

(1) Any rule of law to the same effect as the following is abolished
in relation to consumer insurance contracts—
(a) section 18 of the Marine Insurance Act 1906 (disclosure by
assured),
(b) section 19 of that Act (disclosure by agent effecting
insurance),
(c) section 20 of that Act (representations pending negotiation of
contract).
(2) The Marine Insurance Act 1906 is amended as follows—
(a) in section 18, at the end add—

“(6) This section does not apply in relation to a contract
of marine insurance if it is a consumer insurance contract
within the meaning of the Consumer Insurance (Disclosure
and Representations) Act 2012.” ;

(b) in section 19, the existing text becomes subsection (1), and
after that add—

“(2) This section does not apply in relation to a contract
of marine insurance if it is a consumer insurance contract
within the meaning of the Consumer Insurance (Disclosure
and Representations) Act 2012.” ;
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(c) in section 20, at the end add—

“(8) This section does not apply in relation to a contract
of marine insurance if it is a consumer insurance contract
within the meaning of the Consumer Insurance (Disclosure
and Representations) Act 2012.” .

(3) In section 152 of the Road Traffic Act 1988 (exceptions to duty
of insurers to satisfy judgment against persons insured against
third-party risks), in subsection (2)—

(a) in paragraph (a), after “avoid it” insert “either under the
Consumer Insurance (Disclosure and Representations) Act
2012 or, if that Act does not apply,” ;

(b) in paragraph (b), after “policy or security” insert “under
that Act or” , and for “it” substitute “the policy or
security” .

’

(4) In Article 98A of the Road Traffic (Northern Ireland) Order 1981
(S.I. 1981/154 (N.I.)) (exceptions to duty of insurers to satisfy
judgment against persons insured against third-party risks), in
paragraph (2)—

(a) in sub-paragraph (a), after “avoid it” insert “either under
the Consumer Insurance (Disclosure and Representations)
Act 2012 or, if that Act does not apply,” ;

(b) in sub-paragraph (b), after “policy or security” insert

“under that Act or” , and for “it” substitute “the policy

or security” .

12 Short title, commencement, application and extent

(1) This Act may be cited as the Consumer Insurance (Disclosure
and Representations) Act 2012.
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(2) Section 1 and this section come into force on the day on which
this Act is passed, but otherwise this Act comes into force
on such day as the Treasury may by order made by statutory
instrument appoint.

(3) An order under subsection (2) may not appoint a day sooner than
the end of the period of 1 year beginning with the day on which
this Act is passed.

(4) This Act applies only in relation to consumer insurance contracts

entered into, and variations to consumer insurance contracts
agreed, after the Act comes into force.
In the case of group insurance (see section 7), that includes
the provision of cover for C by means of an insurance contract
entered into by A after the Act comes into force, or varied or
extended so as to do so after the Act comes into force.

(5) Nothing in this Act affects the circumstances in which a person is
bound by the acts or omissions of that person’ s agent.

(6) Apart from the provisions listed in subsection (7), this Act
extends to England and Wales, Scotland and Northern Ireland.

(7) In section 11—
(a) subsection (3) extends to England and Wales and Scotland
only;
(b) subsection (4) extends to Northern Ireland only.
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SCHEDULES

SCHEDULE 1 Section 4(3).

INSURERS’ REMEDIES FOR QUALIFYING
MISREPRESENTATIONS

PART 1 CONTRACTS

General

1.This Part of this Schedule applies in relation to qualifying
misrepresentations made in connection with consumer insurance
contracts (for variations to them, see Part 2).

Deliberate or reckless misrepresentations

2.If a qualifying misrepresentation was deliberate or reckless, the
insurer—

(a) may avoid the contract and refuse all claims, and
(b) need not return any of the premiums paid, except to the extent (if
any) that it would be unfair to the consumer to retain them.

Careless misrepresentations—claims
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3.If the qualifying misrepresentation was careless, paragraphs 4 to 8
apply in relation to any claim.

4.The insurer’ s remedies are based on what it would have done if the
consumer had complied with the duty set out in section 2(2), and
paragraphs 5 to 8 are to be read accordingly.

5.If the insurer would not have entered into the consumer insurance
contract on any terms, the insurer may avoid the contract and refuse
all claims, but must return the premiums paid.

6 If the insurer would have entered into the consumer insurance
contract, but on different terms (excluding terms relating to the
premium), the contract is to be treated as if it had been entered into
on those different terms if the insurer so requires.

7 In addition, if the insurer would have entered into the consumer
insurance contract (whether the terms relating to matters other than
the premium would have been the same or different), but would have
charged a higher premium, the insurer may reduce proportionately
the amount to be paid on a claim.

8 “Reduce proportionately” means that the insurer need pay on
the claim only X% of what it would otherwise have been under an
obligation to pay under

the terms of the contract (or, if applicable, under the different terms
provided for by virtue of paragraph 6), where—

Premium actually charged

X= Higher premium 100
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Careless misrepresentations—treatment of contract for the future

9.(1) This paragraph—
(a) applies if the qualifying misrepresentation was careless, but
(b) does not relate to any outstanding claim.

(2) Paragraphs 5 and 6 (as read with paragraph 4) apply as they
apply where a claim has been made.

(3) Paragraph 7 (as read with paragraph 4) applies in relation to a
claim yet to be made as it applies in relation to a claim which has
been made.

(4) If by virtue of sub-paragraph (2) or (3), the insurer would have
either (or both) of the rights conferred by paragraph 6 or 7, the
insurer may—

(a) give notice to that effect to the consumer, or
(b) terminate the contract by giving reasonable notice to the
consumer.

(5) But the insurer may not terminate a contract under sub-paragraph
(4)(b) if it is wholly or mainly one of life insurance.

(6) If the insurer gives notice to the consumer under sub-paragraph
(4)(a), the consumer may terminate the contract by giving
reasonable notice to the insurer.

(7) If either party terminates the contract under this paragraph, the
insurer must refund any premiums paid for the terminated cover
in respect of the balance of the contract term.

(8) Termination of the contract under this paragraph does not affect
the treatment of any claim arising under the contract in the
period before termination.

(9) Nothing in this paragraph affects any contractual right to
terminate the contract.
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PART 2 VARIATIONS

10. This Part of this Schedule applies in relation to qualifying

misrepresentations made in connection with variations to
consumer insurance contracts.

11. If the subject-matter of a variation can reasonably be treated
separately from the subject-matter of the rest of the contract, Part

1 of this Schedule applies (with any necessary modifications) in
relation to the variation as it applies in relation to a contract.

12. Otherwise, Part 1 applies (with any necessary modifications) as if
the qualifying misrepresentation had been made in relation to the

whole contract (for this purpose treated as including the variation)
rather than merely in relation to the variation.

PART 3 MODIFICATIONS FOR GROUP INSURANCE

13. Part 1 is to be read subject to the following modifications in
relation to cover provided for C under a group insurance contract
as mentioned in section 7 (and in this Part “A” and “C” mean
the same as in that section).

14 .References to the consumer insurance contract (however described)
are to that part of the contract which provides for cover for C.

15.References to claims and premiums are to claims and premiums in
relation to that cover.

16.The reference to the consumer is to be read—
(a) in paragraph 2(b), as a reference to whoever paid the premiums,
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or the part of them that related to the cover for C,
(b) in paragraph 9(4) and (6), as a reference to A.

PART 4 SUPPLEMENTARY

17. Section 84 of the Marine Insurance Act 1906 (return of premium
for failure of consideration) is to be read subject to the provisions
of this Schedule in relation to contracts of marine insurance which
are consumer insurance contracts.

SCHEDULE 2 RULES FOR DETERMINING
STATUS OF AGENTS

1.This Schedule sets out rules for determining, for the purposes of this
Act only, whether an agent through whom a consumer insurance
contract is effected is acting as the agent of the consumer or of the
insurer.

2.The agent is to be taken as the insurer’ s agent in each of the
following cases—

(a) when the agent does something in the agent’ s capacity as the
appointed representative of the insurer for the purposes of
the Financial Services and Markets Act 2000 (see section 39
of that Act),

(b) when the agent collects information from the consumer, if the
insurer had given the agent express authority to do so as the
insurer’ s agent,

(c) when the agent enters into the contract as the insurer’ s agent,
if the insurer had given the agent express authority to do so.
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3.(1) In any other case, it is to be presumed that the agent is acting
as the consumer’ s agent unless, in the light of all the relevant
circumstances, it appears that the agent is acting as the insurer’ s
agent.

(2) Some factors which may be relevant are set out below.

(3) Examples of factors which may tend to confirm that the agent is
acting for the consumer are—
(a) the agent undertakes to give impartial advice to the consumer,
(b) the agent undertakes to conduct a fair analysis of the market,
(c) the consumer pays the agent a fee.

(4) Examples of factors which may tend to show that the agent is
acting for the insurer are—

(a) the agent places insurance of the type in question with only
one of the insurers who provide insurance of that type,

(b) the agent is under a contractual obligation which has the
effect of restricting the number of insurers with whom the
agent places insurance of the type in question,

(c) the insurer provides insurance of the type in question through
only a small proportion of the agents who deal in that type
of insurance,

(d) the insurer permits the agent to use the insurer’ s name in
providing the agent” s services,

(e) the insurance in question is marketed under the name of the
agent,

(f) the insurer asks the agent to solicit the consumer’ s custom.

4.(1) If it appears to the Treasury that the list of factors in sub-
paragraph (3) or (4) of paragraph 3 has become outdated, the
Treasury may by order made by statutory instrument bring the
list up to date by amending the subparagraph so as to add, omit or
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alter any factor.

(2) A statutory instrument containing an order under sub-paragraph
(1) may not be made unless a draft of the instrument has been laid
before and approved by a resolution of each House of Parliament.
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2012 No. 3110
CONSUMER PROTECTION

The Consumer Rights (Payment Surcharges)
Regulations 2012

Made ---- 18th December 2012
Laid before Parliament 19th December 2012
Coming into force -- 6th April 2013

The Secretary of State, being a Minister designated for the purposes
of section 2(2) of the European Communities Act 1972(a), in relation
to matters relating to consumer protection(b), makes the following
Regulations in exercise of the powers conferred by section 2(2) of that
Act.

Citation and commencement

1.—(1)These Regulations may be cited as the Consumer Rights
(Payment Surcharges) Regulations 2012 and come into force on
6th April 2013.

(2) These Regulations apply in relation to contracts entered into on

(a) 1972 c. 68. Section 2(2) was amended by section 27(1)(a) of the Legislative and
Regulatory Reform Act 2006 (c.51) and the European Union (Amendment) Act
2008 (c.7), Schedule 1, Part 1.

(b) Article 2 of, and the Schedule to, The European Communities (Designation) (No.
3) Order 1993 (S.I. 1993/2661).
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or after that date.
“Consumer” and “trader”

2.In these Regulations—
“consumer” means an individual acting for purposes which are
wholly or mainly outside that individual s trade, business, craft or
profession;

“trader” means a person acting (personally or through an agent)
for purposes relating to that person’ s trade, business, craft or
profession.

Other definitions

3. In these Regulations—
“court” in relation to England and Wales and Northern Ireland
means a county court or the High Court, and in relation to Scotland
means the sheriff or the Court of Session;

“digital content” means data which are produced and supplied in
digital form;

“district heating” means the supply of heat (in the form of steam
or hot water or otherwise) from a central source of production
through a transmission and distribution system to heat more than one
building;

“goods” means any tangible movable items, but that includes

water, gas and electricity if and only if they are put up for sale in a
limited volume or a set quantity;
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“OFT” means the Office of Fair Trading(a);

“sales contract” means a contract under which a trader transfers
or agrees to transfer the ownership of goods to a consumer and the
consumer pays or agrees to pay the price (whether or not the contract
also covers services);

“service contract” means a contract, other than a sales contract,
under which a trader supplies or agrees to supply a service to a
consumer and the consumer pays or agrees to pay the price.

Excessive charges prohibited

4. A trader must not charge consumers, in respect of the use of a given
means of payment, fees that exceed the cost borne by the trader for
the use of that means.

Contracts where prohibition applies

5.—(1) Regulation 4 applies only if the use is as a means for the
consumer to make payments for the purposes of a contract
with the trader, and only to the extent that that contract—

(a) 1s a sales or service contract, or a contract (other than a
sales or service contract) for the supply of water, gas,
electricity, district heating or digital content, and

(b) is not an excluded contract.

(2) An excluded contract is a contract—

(a) for social services, including social housing, childcare and
support of families and persons permanently or temporarily
in need, including long-term care;

(a) The Office of Fair Trading was established by section 1 of the Enterprise Act 2002
(c.40).
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(b) for health services provided, whether or not via
healthcare facilities, by health professionals to patients
to assess, maintain or restore their state of health,
including the prescription, dispensation and provision of
medicinal products and medical devices (and “health
professionals” has the meaning given by Article 3(f) of
Directive 2011/24/EU of the European Parliament and of
the Council on the application of patients’ rights in cross-
border healthcare)(b);

(c) for gambling within the meaning of the Gambling Act
2005(c) (which includes gaming, betting and participating
in a lottery);

(d) for services of a banking, credit, insurance, personal
pension, investment or payment nature;

(e) for the creation of immovable property or of rights in
immovable property;

(f) for rental of accommodation for residential purposes;

(g) for the construction of new buildings, or the construction of
substantially new buildings by the conversion of existing
buildings;

(h) which falls within the scope of Directive 2008/122/EC
of the European Parliament and of the Council on the
protection of consumers in respect of certain aspects of
timeshare, long—term holiday product, resale and exchange
contracts(d);

(1) for the supply of foodstuffs, beverages or other goods
intended for current consumption in the household, and
which are supplied by a trader on frequent and regular
rounds to the consumer’ s home, residence or workplace;

(b) OJ L 88, 4.4.2011, p. 45.
(c) 2005 c.19.
(d) OJ L 33, 3.2.2009, p. 10.
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(j) concluded by means of automatic vending machines or
automated commercial premises;

(k) concluded with a telecommunications operator through a
public telephone for the use of the telephone;

(I) concluded for the use of one single connection, by
telephone, internet or fax, established by a consumer;

(m) under which goods are sold by way of execution or
otherwise by authority of law.

Temporary exemption for micro-businesses and new businesses

6.—(1) During the exemption period, regulation 4 does not apply if the
trader is acting for purposes relating to the trader’ s business,
and the business is—

(a) an existing micro-business, or
(b) a new business.

(2) The Schedule defines those kinds of business, and the
exemption period.

Complaints

7.—(1) It is the duty of an enforcement authority to consider any
complaint made to it about a contravention of regulation 4,
unless—

(a) the complaint appears to the authority to be frivolous or
vexatious; or
(b) another enforcement authority has notified the OFT that it
agrees to consider the complaint.
(2) If an enforcement authority has notified the OFT as mentioned
in paragraph (1)(b), that authority is under a duty to consider
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the complaint.

(3) An enforcement authority which is under a duty to consider a
complaint must—

(a) decide whether or not to make an application under
regulation 8, and

(b) give reasons for its decision.

(4) In deciding whether or not to make an application, an
enforcement authority may, if it considers it appropriate to
do so, have regard to any undertaking given to it or another
enforcement authority by or on behalf of any person as to
compliance with regulation 4.

(5) The following are enforcement authorities for the purposes of
these Regulations—

(a) every local weights and measures authority in Great Britain
(within the meaning of section 69 of the Weights and
Measures Act 1985(a));

(b) the Department of Enterprise, Trade and Investment in
Northern Ireland.

Orders to secure compliance

8.—(1) An enforcement authority may apply for an injunction, or
in Scotland an interdict or any other appropriate relief or
remedy, against any person who appears to the authority to be
responsible for a contravention of regulation 4.

(2) The court on an application under this regulation may grant an
injunction, interdict or order on such terms as it thinks fit to

(a) 1985 c.72. Section 69 was amended by paragraph 75 of Schedule 16 to the Local
Government (Wales) Act 1994 (c.19) and by paragraph 144 of Schedule 13 to the
Local Government etc (Scotland) Act 1994 (¢.39).
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secure compliance with regulation 4.
Notification of undertakings and orders to the OFT

9. An enforcement authority must notify the OFT—

(a) of any undertaking given to it by or on behalf of any person who
appears to it to be responsible for a contravention of regulation 4;

(b) of the outcome of any application made by it under regulation 8§,
and of the terms of any undertaking given to the court or of any
order made by the court;

(c) of the outcome of any application made by it to enforce a
previous order of the court.

Consumer’ s right of redress

10.Where a trader charges a fee in contravention of regulation 4—
(a) any provision of a contract requiring the consumer to pay the fee
is unenforceable to the extent of the excess charged, and
(b) the contract for the purposes of which the payment is made
is to be treated as providing for the excess to be repaid to the

consumer.
Jo Swinson
Minister for Employment
Relations and Consumer A ffairs
Department for Business,
Innovation and Skills
18th December 2012
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SCHEDULE Regulation 6
MICRO-BUSINESSES AND NEW BUSINESSES

Micro-businesses

1. A micro-business is a business that has fewer than 10 employees (see
paragraphs 7 to 9).

Existing micro-businesses

2. An existing micro-business is a business that was a micro-business
immediately before 6th April 2013.

New businesses

3.—(1) A new business is a business which a person, or a number of
persons, ( “P” ) begins to carry on during the period beginning
with 6th April 2013 and ending with 12th June 2014.
(2) That is subject to sub-paragraphs (3), (4) and (6).
(3) A business ( “Business 2” ) is not a new business if—
(a) P has, at any time during the period of 6 months ending
immediately before the date on which P begins to carry on

230




O "REE 2 THMEE | OB EER

7

z
L DS CCREE A BAIE £

4 - FEMERETAER 2R
(@P 58 A Bhi pEE > wiw
FEFD (RGANMLPEER

—
— o~
e
—\‘H‘l‘

(b)P F]pt i3 = &2

(a)PF#ﬁpxa FEES> BHMEFOEZEEP TS B2 F
o P ER R G B0 P e B AT o0 &

(if) 354 43 B 5 (D) B &304 GBS () p TR
gko
6) HRE S ()FARTLS=FE P> 3 THE P ER
;%F:'H;ﬁ‘rﬁ % % -
(@) PB4 Piva A Heimagady -
B (p2013&47 6p22014F671 12p crpBFp)

\_\;\4:_
o




ER2012 3§ 344 duhe B

Business 2, carried on another business ( “Business 1”7 ),
and

(b) Business 1 consisted of the activities of which Business 2
consists (or most of them), unless Business 1 was itself a
new business.

(4) A business is not a new business if—

(a) P begins to carry on the business on another person ceasing
to carry on the activities of which it consists (or most of
them), and

(b) P does so in consequence of arrangements involving P and
the other person,

unless the activities, when carried on by that other person,
were activities of a new business.
(5) For this purpose, P is to be taken to begin to carry on a business
on another person ceasing to carry on such activities if—

(a) P begins to carry on the business otherwise than in
partnership on such activities ceasing to be carried on by
persons in partnership, or

(b) P is a number of persons in partnership who begin to carry
on the business on such activities ceasing to be carried
on—

(1) by a person, or a number of persons, otherwise than in
partnership,

(i1)by persons in partnership who do not consist only of all
the persons who constitute P,or

(ii1) partly as mentioned in paragraph (i) and partly as
mentioned in paragraph (ii).

(6) P is not to be regarded as beginning to carry on a business for
the purposes of sub-paragraph (1) if—

(a) before P begins to carry on the business, P is a party to

arrangements under which P may (at any time during the
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period beginning with 6th April 2013 and ending with
12th June 2014) carry on, as part of the business, activities
carried on by any other person, and
(b) the business would have been prevented by sub-paragraph
(3) from being a new business if—
(1) P had begun to carry on the activities when beginning
to carry on the business, and
(i1) the other person had at that time ceased to carry them
on.
(7) “Arrangements” includes an agreement, understanding,
scheme, transaction or series of transactions (whether or not
legally enforceable).

The exemption period: existing micro-businesses

4.—(1) This paragraph defines the exemption period in relation to an
existing micro-business.

(2) The exemption period starts with 6th April 2013 and ends
with—

(a) the day after a grace period in relation to the business ends,
if the grace period is one in which the business grows (see
paragraph 6), or

(b) (if sooner) 12th June 2014.

(3) The following are grace periods in relation to a business for the
purposes of this paragraph—

(a) the 6-month period that starts with the first day after
6th April 2013 on which the business has 10 or more
employees;

(b) the 6-month period that starts after the end of a grace period
(the “earlier grace period” ) that is not one in which the
business grows, in accordance with sub-paragraph (4) or
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(5).

(4) If the business has 10 or more employees on the day after the
end of the earlier grace period, the next grace period starts on
that day.

(5) If the business has fewer than 10 employees on that day, the
next grace period starts on the next day on which the business
has 10 or more employees.

The exemption period: new businesses

5.—(1) This paragraph defines the exemption period in relation to a
new business.

(2) The exemption period starts with the date on which P begins to
carry on the business and ends with—

(a) the date on which P ceases to carry on the business, or
(b) (if sooner) 12th June 2014.

(3) If P is the members of a partnership, or other unincorporated
association, P is not to be taken for the purposes of sub-
paragraph (2) to cease to carry on the business if—

(a) the members of the partnership or association change, or
the partnership or association is dissolved, and

(b) after the change or dissolution, the business is carried on by
at least one of the persons who constituted P.

Grace periods in which business grows

6. For the purposes of this Schedule, a grace period is one in which a
business grows if A is greater than B, where—
A is the number of days in the grace period when the business has 10
or more employees, and
B is the number of days in the grace period when the business has
fewer than 10 employees.

Number of employees of a business
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7. For the purposes of this Schedule, the number of employees of a
business is calculated as follows—
TH / 37.5
where TH is the total number of hours per week for which all the
employees of the business are contracted to work.
Employees of a business

8. For the purposes of this Schedule, the employees of a business are
the persons who are employed for the purposes of the business.

Employees

9.—(1) In this Schedule, “employee” means an individual who has
entered into or works under a contract of employment.

(2) In sub-paragraph (1) “contract of employment” means a
contract of service, whether express or implied, and (if it is
express) whether oral or in writing.

Franchises

10. For the purposes of this Schedule, a business that is carried on
pursuant to a franchise agreement is treated as part of the business
of the franchisor (and not as a separate business carried on by the
franchisee).
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EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations prohibit surcharges imposed by traders on
consumers in respect of the use of a given means of payment, where the
surcharges exceed the cost to the trader of using that means of payment
(see regulation 4). Regulation 5 provides for a number of excluded
contracts (including contracts for social services, health services and
services of a banking or insurance nature) to which the prohibition
does not apply. Regulation 6 and the Schedule exempt existing micro-
businesses and new businesses from the prohibition until 12th June
2014. Regulations 7 and 8 provide that local weights and measures
authorities and the Department of Enterprise, Trade and Investment in
Northern Ireland may consider complaints about surcharges, and may
apply to a court for an injunction (or in Scotland an interdict or order
of specific implement) against a trader acting in breach of regulation
4. Regulation 10 provides that a surcharge in breach of regulation 4 is
unenforceable against a consumer and, if already paid, must be repaid
to the consumer.

The Regulations apply to the Crown, and extend to England and Wales,
Scotland and Northern Ireland.

A draft of the Enterprise Act 2002 (Part 8 Domestic Infringements)
Order 2013 was laid in Parliament on the same date as these
Regulations. If approved by a resolution of each House of Parliament
and made, that Order will provide that enforcement procedures under
Part 8 of the Enterprise Act 2002 will also apply in relation to a breach
of these Regulations. It will also amend regulation 7(4) of these
Regulations, so that local weights and measures authorities and the
Department of Enterprise, Trade and Investment in Northern Ireland
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may take account of any enforcement action taken under Part 8 of the
2002 Act when considering complaints about surcharges.

The Regulations implement Article 19 of Directive 2011/83/EU of
the European Parliament and of the Council on consumer rights,
amending Council Directive 93/13/EEC and Directive 1999/44/
EC of the European Parliament and of the Council and repealing
Council Directive 85/577/EEC and Directive 97/7/EC of the European
Parliament and of the Council(a). The remaining provisions of that
Directive will be implemented at a later date.

An impact assessment of the effect that the instrument will have on
the costs of business, the voluntary sector and the public sector is
available from the BIS website at www.bis.gov.uk, and is published
with the Explanatory Memorandum alongside the instrument on www.
legislation.gov.uk. A copy has also been placed in the Libraries of both
Houses of Parliament.

(a) OJ L 304, 22.11.2011, p. 64.
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