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DIRECTIVE (EU) 2019/770 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL
of 20 May 2019

on certain aspects concerning contracts for the supply of digital
content and digital services

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union,
and in particular Article 114 thereof,

Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social
Committee,

Acting in accordance with the ordinary legislative procedure,

Whereas:

(1) The growth potential of ecommerce in the Union has not yet been
fully exploited. The Digital Single Market Strategy for Europe
tackles in a holistic manner the major obstacles to the development
of cross-border e-commerce in the Union in order to unleash this
potential. Ensuring better access for consumers to digital content
and digital services, and making it easier for businesses to supply
digital content and digital services, can contribute to boosting the
Union’s digital economy and stimulating overall growth.
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3)

“

Article 26(1) and (2) of the Treaty on the Functioning of the
European Union (TFEU) provide that the Union is to adopt
measures with the aim of establishing or ensuring the functioning
of the internal market, which is to comprise an area without
internal frontiers in which the free movement of goods and
services is ensured. Article 169(1), and point (a) of Article 169(2),
TFEU provide that the Union is to contribute to the attainment of a
high level of consumer protection through measures adopted
pursuant to Article 114 TFEU in the context of the completion of
the internal market. This Directive aims to strike the right balance
between achieving a high level of consumer protection and
promoting the competitiveness of enterprises, while ensuring
respect for the principle of subsidiarity.

Certain aspects concerning contracts for the supply of digital
content or digital services should be harmonised, taking as a base a
high level of consumer protection, in order to achieve a genuine
digital single market, increase legal certainty and reduce transaction
costs, in particular for small and medium-sized enterprises (‘SMEs’).

Businesses, especially SMEs, often face additional costs, stemming
from differences in national mandatory consumer contract law
rules, and legal uncertainty when offering cross-border digital
content or digital services. Businesses also face costs when
adapting their contracts to specific mandatory rules for the supply
of digital content or digital services, which are already being
applied in several Member States, creating differences in scope and
content between specific national rules governing such contracts.
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(5) Consumers are not always confident when buying cross border and

(6)

(7

®)

especially when it is done online. One of the major factors for
consumers’ lack of confidence is uncertainty about their key
contractual rights and the lack of a clear contractual framework for
digital content or digital services. Many consumers experience
problems related to the quality of, or access to, digital content or
digital services. For instance, they receive wrong or faulty digital
content or digital services, or they are not able to access the digital
content or digital service in question. As a result, consumers suffer
financial and non-financial detriment.

In order to remedy such problems, both businesses and consumers
should be able to rely on fully harmonised contractual rights in
certain core areas concerning the supply of digital content or
digital services across the Union. Full harmonisation of some key
regulatory aspects would considerably increase legal certainty for
consumers and businesses.

Harmonised consumer contract law rules in all Member States
would make it easier for businesses, especially SMEs, to supply
digital content or digital services across the Union. They would
provide businesses with a stable contract law environment when
supplying digital content or digital services in other Member
States. They would also prevent legal fragmentation that otherwise
would arise from new national legislation regulating specifically
digital content and digital services.

Consumers should benefit from harmonised rights for the supply
of digital content and digital services that provide a high level of

6
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protection. They should have clear mandatory rights when they
receive or access digital content or digital services from anywhere
in the Union. Having such rights should increase their confidence
in acquiring digital content or digital services. It should also
contribute to reducing the detriment consumers currently suffer,
since there would be a set of clear rights that will enable them to
address problems they face with digital content or digital services.

(9) This Directive should fully harmonise certain key rules that have,
so far, not been regulated at Union or national level.

(10) This Directive should define its scope in a clear and unequivocal
manner and provide clear substantive rules for the digital content
or digital services falling within its scope. Both the scope of this
Directive and its substantive rules should be technologically
neutral and future-proof.

(11) This Directive should lay down common rules on certain
requirements concerning contracts between traders and consumers
for the supply of digital content or a digital service. For this
purpose, rules on the conformity of digital content or a digital
service with the contract, remedies in the event of a lack of such
conformity or a failure to supply and the modalities for the
exercise of those remedies, as well as on the modification of
digital content or a digital service, should be fully harmonised.
Fully harmonised rules on some essential elements of consumer
contract law would make it easier for businesses, especially
SMEs, to offer their products in other Member States. Consumers
would benefit from a high level of consumer protection and

8
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welfare gains by fully harmonising key rules. Member States are
precluded within the scope of this Directive from providing for
any further formal or substantive requirements. For example,
Member States should not provide for rules on the reversal of the
burden of proof that are different from those provided for in this
Directive, or for an obligation for the consumer to notify the
trader of a lack of conformity within a specific period.

(12) This Directive should not affect national law to the extent that the
matters concerned are not regulated by this Directive, such as
national rules on the formation, validity, nullity or effects of
contracts or the legality of the digital content or the digital service.
This Directive should also not determine the legal nature of
contracts for the supply of digital content or a digital service, and
the question of whether such contracts constitute, for instance, a
sales, service, rental or sui generis contract, should be left to
national law. This Directive should also not affect national rules
that do not specifically concern consumer contracts and provide for
specific remedies for certain types of defects that were not apparent
at the time of conclusion of the contract, namely national provisions
which may lay down specific rules for the trader's liability for
hidden defects. This Directive should also not affect national laws
providing for non-contractual remedies for the consumer, in the
event of lack of conformity of the digital content or digital service,
against persons in previous links of the chain of transactions, or
other persons that fulfil the obligations of such persons.

(13) Member States also remain free, for example, to regulate liability
claims of a consumer against a third party other than a trader that

10
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supplies or undertakes to supply the digital content or digital
service, such as a developer which is not at the same time the
trader under this Directive.

(14) Member States should also remain free, for example, to regulate
the consequences of a failure to supply, or of a lack of conformity
of, digital content or a digital service, where such failure to
supply or lack of conformity is due to an impediment beyond the
control of the trader and where the trader could not be expected to
have avoided or overcome the impediment or its consequences,

such as in the event of force majeure.

(15) Member States should also remain free, for example, to regulate
the rights of parties to withhold the performance of their
obligations or part thereof until the other party performs its
obligations. For example, Member States should be free to
regulate whether a consumer, in cases of a lack of conformity, is
to be entitled to withhold payment of the price or part thereof until
the trader has brought the digital content or digital service into
conformity, or whether the trader is to be entitled to retain any
reimbursement due to the consumer upon termination of the
contract until the consumer complies with the obligation provided
for in this Directive to return the tangible medium to the trader.

(16) Member States should also remain free to extend the application
of the rules of this Directive to contracts that are excluded from
the scope of this Directive, or to otherwise regulate such contracts.
For instance, Member States should remain free to extend the
protection afforded to consumers by this Directive also to natural

12
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or legal persons that are not consumers within the meaning of this
Directive, such as non-governmental organisations, start-ups or
SMEs.

(17) The definition of a consumer should cover natural persons who are
acting outside their trade, business, craft or profession. However,
Member States should also remain free to determine, in the case
of dual purpose contracts, where the contract is concluded for
purposes that are partly within and partly outside the person's
trade, and where the trade purpose is so limited as not to be
predominant in the overall context of the contract, whether and
under which conditions that person should also be considered a

consumer.

(18) This Directive should apply to any contract whereby the trader
supplies or undertakes to supply digital content or digital service
to the consumer. Platform providers could be considered to be
traders under this Directive if they act for purposes relating to
their own business and as the direct contractual partner of the
consumer for the supply of digital content or a digital service.
Member States should remain free to extend the application of this
Directive to platform providers that do not fulfil the requirements
for being considered a trader under this Directive.

(19) The Directive should address problems across different categories
of digital content, digital services, and their supply. In order to
cater for fast technological developments and to maintain the
future-proof nature of the notion of digital content or digital
service, this Directive should cover, inter alia, computer

14
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programmes, applications, video files, audio files, music files,
digital games, e-books or other e-publications, and also digital
services which allow the creation of, processing of, accessing or
storage of data in digital form, including software-as-a-service,
such as video and audio sharing and other file hosting, word
processing or games offered in the cloud computing environment
and social media. As there are numerous ways for digital content
or digital services to be supplied, such as transmission on a tangible
medium, downloading by consumers on their devices, web-
streaming, allowing access to storage capabilities of digital content
or access to the use of social media, this Directive should apply
independently of the medium used for the transmission of, or for
giving access to, the digital content or digital service. However, this
Directive should not apply to internet access services.

(20) This Directive and Directive (EU) 2019/771 of the European
Parliament and of the Council should complement each other.
While this Directive lays down rules on certain requirements
concerning contracts for the supply of digital content or digital
services, Directive (EU) 2019/771 lays down rules on certain
requirements concerning contracts for the sale of goods.
Accordingly, in order to meet the expectations of consumers and
ensure a clear-cut and simple legal framework for traders of
digital content, this Directive should also apply to digital content
which is supplied on a tangible medium, such as DVDs, CDs,
USB sticks and memory cards, as well as to the tangible medium
itself, provided that the tangible medium serves exclusively as a
carrier of the digital content. However, instead of the provisions
of this Directive on the trader's obligation to supply and on the

16
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consumer's remedies for failure to supply, the provisions of
Directive 2011/83/EU of the European Parliament and of the
Council on obligations related to the delivery of goods and
remedies in the event of the failure to deliver should apply. In
addition, the provisions of Directive 2011/83/EU on, for example,
the right of withdrawal and the nature of the contract under which
those goods are supplied, should also continue to apply to such
tangible media and the digital content supplied on it. This
Directive is also without prejudice to the distribution right
applicable to these goods under copyright law.

(21) Directive (EU) 2019/771 should apply to contracts for the sale of
goods, including goods with digital elements. The notion of goods
with digital elements should refer to goods that incorporate or are
inter-connected with digital content or a digital service in such a
way that the absence of that digital content or digital service
would prevent the goods from performing their functions. Digital
content or a digital service that is incorporated in or inter-
connected with goods in that manner should fall within the scope
of Directive (EU) 2019/771 if it is provided with the goods under
a sales contract concerning those goods. Whether the supply of
the incorporated or inter-connected digital content or digital
service forms part of the sales contract with the seller should
depend on the content of this contract. This should include
incorporated or inter-connected digital content or digital services
the supply of which is explicitly required by the contract. It should
also include those sales contracts which can be understood as
covering the supply of specific digital content or a specific digital
service because they are normal for goods of the same type and

18
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the consumer could reasonably expect them given the nature of
the goods and taking into account any public statement made by
or on behalf of the seller or other persons in previous links of the
chain of transactions, including the producer. If, for example, a
smart TV were advertised as including a particular video
application, that video application would be considered to be part
of the sales contract. This should apply regardless of whether the
digital content or digital service is pre-installed in the good itself
or has to be downloaded subsequently on another device and is
only inter-connected to the good.

For example, a smart phone could come with a standardised
preinstalled application provided under the sales contract, such as
an alarm application or a camera application. Another possible
example is that of a smart watch. In such a case, the watch itself
would be considered to be the good with digital elements, which
can perform its functions only with an application that is provided
under the sales contract but has to be downloaded by the
consumer onto a smart phone; the application would then be the
inter-connected digital element. This should also apply if the
incorporated or inter-connected digital content or digital service is
not supplied by the seller itself but is supplied, under the sales
contract, by a third party. In order to avoid uncertainty for both
traders and consumers, in the event of doubt as to whether the
supply of the digital content or the digital service forms part of
the sales contract, Directive (EU) 2019/771 should apply.
Furthermore, ascertaining a bilateral contractual relationship,
between the seller and the consumer, of which the supply of the
incorporated or interconnected digital content or digital service
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forms part should not be affected by the mere fact that the
consumer has to consent to a licensing agreement with a third
party in order to benefit from the digital content or the digital

service.

(22) In contrast, if the absence of the incorporated or inter-connected
digital content or digital service does not prevent the goods from
performing their functions, or if the consumer concludes a
contract for the supply of digital content or a digital service which
does not form part of a sales contract concerning goods with
digital elements, that contract should be considered to be separate
from the contract for the sale of the goods, even if the seller acts
as an intermediary of that second contract with the third-party
supplier, and could fall within the scope of this Directive. For
instance, if the consumer downloads a game application from an
app store onto a smart phone, the contract for the supply of the
game application is separate from the contract for the sale of the
smart phone itself. Directive (EU) 2019/771 should therefore only
apply to the sales contract concerning the smart phone, while the
supply of the game application could fall under this Directive, if
the conditions of this Directive are met. Another example would
be where it is expressly agreed that the consumer buys a smart
phone without a specific operating system and the consumer
subsequently concludes a contract for the supply of an operating
system from a third party. In such a case, the supply of the
separately bought operating system would not form part of the
sales contract and therefore would not fall within the scope of
Directive (EU) 2019/771, but could fall within the scope of this
Directive, if the conditions of this Directive are met.
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(23) Digital representations of value such as electronic vouchers or
ecoupons are used by consumers to pay for different goods or
services in the digital single market. Such digital representations
of value are becoming important in relation to the supply of
digital content or digital services, and should therefore be
considered as a method of payment within the meaning of this
Directive. Digital representations of value should also be
understood to include virtual currencies, to the extent that they are
recognised by national law. Differentiation depending on the
methods of payment could be a cause of discrimination and
provide an unjustified incentive for businesses to move towards
supplying digital content or a digital service against digital
representations of value. However, since digital representations of
value have no other purpose than to serve as a method of
payment, they themselves should not be considered digital content
or a digital service within the meaning of this Directive.

(24) Digital content or digital services are often supplied also where the
consumer does not pay a price but provides personal data to the
trader. Such business models are used in different forms in a
considerable part of the market. While fully recognising that the
protection of personal data is a fundamental right and that
therefore personal data cannot be considered as a commodity, this
Directive should ensure that consumers are, in the context of such
business models, entitled to contractual remedies. This Directive
should, therefore, apply to contracts where the trader supplies, or
undertakes to supply, digital content or a digital service to the
consumer, and the consumer provides, or undertakes to provide,
personal data. The personal data could be provided to the trader
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either at the time when the contract is concluded or at a later time,
such as when the consumer gives consent for the trader to use any
personal data that the consumer might upload or create with the
use of the digital content or digital service. Union law on the
protection of personal data provides for an exhaustive list of legal
grounds for the lawful processing of personal data. This Directive
should apply to any contract where the consumer provides or
undertakes to provide personal data to the trader. For example,
this Directive should apply where the consumer opens a social
media account and provides a name and email address that are
used for purposes other than solely supplying the digital content
or digital service, or other than complying with legal
requirements. It should equally apply where the consumer gives
consent for any material that constitutes personal data, such as
photographs or posts that the consumer uploads, to be processed
by the trader for marketing purposes. Member States should
however remain free to determine whether the requirements for
the formation, existence and validity of a contract under national
law are fulfilled.

(25) Where digital content and digital services are not supplied in
exchange for a price, this Directive should not apply to situations
where the trader collects personal data exclusively to supply
digital content or a digital service, or for the sole purpose of
meeting legal requirements. Such situations can include, for
instance, cases where the registration of the consumer is required
by applicable laws for security and identification purposes. This
Directive should also not apply to situations where the trader only

collects metadata, such as information concerning the consumer's
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device or browsing history, except where this situation is
considered to be a contract under national law. It should also not
apply to situations where the consumer, without having concluded a
contract with the trader, is exposed to advertisements exclusively in
order to gain access to digital content or a digital service. However,
Member States should remain free to extend the application of this
Directive to such situations, or to otherwise regulate such
situations, which are excluded from the scope of this Directive.

(26) This Directive should apply to contracts for the development of
digital content that is tailor-made to the specific requirements of
the consumer including tailor-made software. This Directive
should also apply to the supply of electronic files required in the
context of 3D printing of goods, to the extent that such files fall
under the definition of digital content or digital services within the
meaning of this Directive. However, this Directive should not
regulate any rights or obligations related to goods produced with
the use of 3D printing technology.

(27) Given that this Directive should apply to contracts which have as
their object the supply of digital content or a digital service to the
consumer, it should not apply where the main subject matter of
the contract is the provision of professional services, such as
translation services, architectural services, legal services or other
professional advice services, which are often performed
personally by the trader, regardless of whether digital means are
used by the trader in order to produce the output of the service or
to deliver or transmit it to the consumer. Similarly, this Directive

should not apply to public services, such as social security
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services or public registers, where the digital means are only used
for transmitting or communicating the service to the consumer.
This Directive should also not apply to authentic instruments and
other notarial acts, regardless of whether they are performed,
recorded, reproduced or transmitted by digital means.

(28) The market for number-independent interpersonal communications
services, which do not connect with publicly assigned numbering
resources, is rapidly evolving. In recent years, the emergence of
new digital services which allow interpersonal communications
over the internet, such as web-based email and online messaging
services, has led more consumers to use such services. For such
reasons, it is necessary to provide effective consumer protection
with respect to such services. This Directive should therefore also
apply to number-independent interpersonal communications

services.

(29) This Directive should not apply to healthcare as defined in
Directive 2011/24/EU of the European Parliament and of the
Council. The exclusion of ‘healthcare’ from the scope of this
Directive should also apply to any digital content or digital service
that constitutes a medical device, as defined in Council Directive
93/42/EEC or 90/385/EEC or Directive 98/79/EC of the European
Parliament and of the Council, where such medical device is
prescribed or provided by a health professional as defined in
Directive 2011/24/EU. However, this Directive should apply to any
digital content or digital service that constitutes a medical device,
such as health applications, that can be obtained by the consumer
without being prescribed or provided by a health professional.
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(30) Union law relating to financial services contains numerous rules
on consumer protection. Financial services, as defined by the law
applicable to that sector, in particular in Directive 2002/65/EC of
the European Parliament and of the Council, also cover digital
content or digital services relating, or giving access, to financial
services and are therefore covered by the protection of Union
financial services law. Contracts relating to digital content or
digital services that constitute a financial service should therefore
be excluded from the scope of this Directive.

(31) This Directive should not apply to digital content or a digital
service that is provided to a public audience as part of an artistic
performance or other event, such as a digital cinematographic
projection or an audiovisual theatriccal performance. However,
this Directive should apply if digital content or a digital service is
provided to a public audience by signal transmission such as
digital television services.

(32) Free and open source software, where the source code is openly
shared and users can freely access, use, modify and redistribute
the software or modified versions thereof, can contribute to
research and innovation in the market for digital content and
digital services. In order to avoid imposing obstacles to such
market developments, this Directive should also not apply to free
and open source software, provided that it is not supplied in
exchange for a price and that the consumer's personal data are
exclusively used for improving the security, compatibility or
interoperability of the software.
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(33) Digital content or digital services are often combined with the
provision of goods or other services and offered to the consumer
within the same contract comprising a bundle of different
elements, such as the provision of digital television and the
purchase of electronic equipment. In such cases, the contract
between the consumer and the trader includes elements of a
contract for the supply of digital content or a digital service, but
also elements of other contract types, such as sale of goods or
services contracts. This Directive should only apply to the
elements of the overall contract that consist of the supply of
digital content or digital services. The other elements of the
contract should be governed by the rules applicable to those
contracts under national law or, as applicable, other Union law
governing a specific sector or subject matter. Likewise, any effects
that the termination of one element of the bundle contract could
have on the other elements of that bundle contract should be
governed by national law. However, in order to ensure consistency
with the sector-specific provisions of Directive (EU) 2018/1972 of
the European Parliament and of the Council regulating bundle
contracts, where a trader offers, within the meaning of that
Directive, digital content or a digital service in combination with a
number-based interpersonal communications service or an internet
access service, the provisions of this Directive on the modification
of digital content should not apply to the digital content or digital
service element of the bundle. The relevant provisions of Directive
(EU) 2018/1972 should instead apply to all elements of the bundle,
including the digital content or digital service.

(34) The provisions of this Directive concerning bundle contracts
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should only apply to cases where the different elements of the
bundle are offered by the same trader to the same consumer under
a single contract. This Directive should not affect national laws
governing the conditions under which a contract for the supply of
digital content or digital services can be considered to be linked
with or ancillary to another contract that the consumer has
concluded with the same or another trader, the remedies to be
exercised under each contract or the effect that the termination of
one contract would have on the other contract.

(35) The commercial practice of bundling offers of digital content or
digital services with the provision of goods or other services is
subject to Directive 2005/29/EC of the European Parliament
and of the Council concerning unfair business-to-consumer
commercial practices in the internal market. Such bundling is not
in itself prohibited under Directive 2005/29/EC. However, it is
prohibited where it is deemed unfair, following a case-by-case
assessment pursuant to the criteria laid down in that Directive.
Union law on competition also allows addressing tying and
bundling practices, when they affect the competitive process and
harm consumers.

(36) This Directive should be without prejudice to other Union law
governing a specific sector or subject matter, such as
telecommunications, ecommerce and consumer protection. It
should also be without prejudice to Union and national law on
copyright and related rights, including the portability of online

content services.
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(37) The pursuit of activities falling within the scope of this Directive
could involve the processing of personal data. Union law provides
a comprehensive framework on the protection of personal data. In
particular, this Directive is without prejudice to Regulation (EU)
2016/679 and Directive 2002/58/EC of the European Parliament
and of the Council. That framework applies to any personal data
processed in connection with the contracts covered by this
Directive. Consequently, personal data should only be collected or
otherwise processed in accordance with Regulation (EU)
2016/679 and Directive 2002/58/EC. In the event of a conflict
between this Directive and Union law on the protection of
personal data, the latter should prevail.

(38) This Directive should not regulate the conditions for the lawful
processing of personal data, as this question is regulated, in
particular, by Regulation (EU) 2016/679. As a consequence, any
processing of personal data in connection with a contract falling
within the scope of this Directive is lawful only if it is in
conformity with the provisions of Regulation (EU) 2016/679
relating to the legal grounds for the processing of personal data.
Where processing of personal data is based on consent, in
particular pursuant to point (a) of Article 6(1) of Regulation (EU)
2016/679, the specific provisions of that Regulation including
those concerning the conditions for assessing whether consent is
freely given apply. This Directive should not regulate the validity
of the consent given. Regulation (EU)2016/679 also contains
comprehensive rights as to the erasure of data and data
portability. This Directive should be without prejudice to those
rights, which apply to any personal data provided by the
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consumer to the trader or collected by the trader in connection
with any contract falling within the scope of this Directive, and
when the consumer terminated the contract in accordance with
this Directive.

(39) The right to erasure and the consumer’s right to withdraw consent
for the processing of personal data should apply fully also in
connection with the contracts covered by this Directive. The right
of the consumer to terminate the contract in accordance with this
Directive should be without prejudice to the consumer’s right
under Regulation (EU) 2016/679 to withdraw any consent given
to the processing of the consumer's personal data.

(40) This Directive should not regulate the consequences for the
contracts covered by this Directive in the event that the consumer
withdraws the consent for the processing of the consumer's
personal data. Such consequences should remain a matter for

national law.

(41) There are various ways for the trader to supply digital content or
digital services to consumers. It is opportune to set simple and
clear rules as to the modalities and the time for performing that
obligation to supply which is the main contractual obligation of
the trader, by making the digital content or a digital service
available or accessible to the consumer. The digital content or
digital service should be considered to be made available or
accessible to the consumer when the digital content or digital
service, or any means suitable for accessing or downloading it,
has reached the sphere of the consumer and no further action is
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required by the trader in order to enable the consumer to use the
digital content or digital service in accordance with the contract.
Considering that the trader is not in principle responsible for acts
or omissions of a third party which operates a physical or virtual
facility, for instance an electronic platform or a cloud storage
facility, that the consumer selects for receiving or storing the
digital content or digital service, it should be sufficient for the
trader to supply the digital content or digital service to that third
party. However, the physical or virtual facility cannot be
considered to be chosen by the consumer if it is under the trader's
control or is contractually linked to the trader, or where the
consumer selected that physical or virtual facility for receipt of
the digital content or digital service but that choice was the only
one offered by the trader to receive or access the digital content or
digital service.

Where the physical or virtual facility cannot be considered to
have been chosen by the consumer, the obligation of the trader to
supply the digital content or digital service should not be
considered to have been fulfilled if the digital content or digital
service is supplied to the physical or virtual facility but the
consumer cannot receive or access the digital content or digital
service in accordance with this Directive. In those cases, the
consumer should have the same remedies as would apply if the
trader had failed to supply the digital content or digital service.
With regard to the time of supply, in line with market practices
and technical possibilities, and in order to provide for a certain
degree of flexibility, the digital content or digital service should
be supplied without undue delay, unless the parties decide to
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agree otherwise in order to cater for other supply models.

(42) The digital content or digital service should comply with the
requirements agreed between the trader and the consumer in the
contract. In particular, it should comply with the description,
quantity, for example the number of music files that can be
accessed, quality, for example the picture resolution, language
and version agreed in the con-tract. It should also possess the
security, functionality, compatibility, interoperability and other
features, as required by the contract. The requirements of the
contract should include those resulting from the precontractual
information which, in accordance with Directive 2011/83/EU,
forms an integral part of the contract. Those requirements could
also be set out in a service level agreement, where, under the
applicable national law, such type of agreement forms part of the
contractual relationship between the consumer and the trader.

(43) The notion of functionality should be understood to refer to the
ways in which digital content or a digital service can be used. For
instance, the absence or presence of any technical restrictions
such as protection via Digital Rights Management or region
coding could have an impact on the ability of the digital content
or digital service to perform all its functions having regard to its
purpose. The notion of interoperability relates to whether and to
what extent digital content or a digital service is able to function
with hardware or software that is different from those with which
digital content or digital services of the same type are normally
used. Successful functioning could include, for instance, the
ability of the digital content or digital service to exchange
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information with such other software or hardware and to use the

information exchanged.

(44) Given that digital content and digital services are constantly
developing, traders may agree with consumers to provide updates
and features as they become available. The conformity of the
digital content or digital service should, therefore, also be
assessed in relation to whether the digital content or service is
updated in the manner that has been stipulated in the contract.
Failure to supply updates that had been agreed to in the contract
should be considered a lack of conformity of the digital content or
digital service. Moreover, defective or incomplete updates should
also be considered a lack of conformity of the digital content or
digital service, given that that would mean that such updates are
not performed in the manner stipulated in the contract.

(45) In order to be in conformity and to ensure that consumers are not
deprived of their rights, for example in cases where the contract
sets very low standards, the digital content or digital service
should not only comply with the subjective requirements for
conformity, but should in addition comply with the objective
requirements for conformity set out in this Directive. Conformity
should be assessed, inter alia, by considering the purpose for
which digital content or digital services of the same type would
normally be used. It should also possess the qualities and
performance features which are normal for digital content or
digital services of the same type and which consumers can
reasonably expect, given the nature of the digital content or digital
service, and taking into account any public statements on the

46



PR G R (2t )

(46)

(47)

i 4 gﬂ%%%E$A?ubﬁﬂ%%gﬂﬁ&$,Mr
Ml N F N BA R D e 1 B R E
TRAFFALY ZHEFEE  LRDOP TR o AR E
PHER P AR ) FRRERBREDERER > &
PEBA R TP AT o

*ﬁ%% MERP R - BHREPN o fESY F BRI

HFAPM LAT(S % 2L AT) R R F 2 B PR A
\wﬁﬁﬁ* Moo Bilde s BT BN B S B JRIR2 P
5 PR 2 4] Bl B AT FOE R U IR L

poo 3N H Al enfe iz N B N B PRI 0 R ‘%"’ A L AT
7 PER THPEPZ FEH- R AT R AR
w,%ﬁﬁaﬂiigﬂmﬁﬁowﬁﬁmﬁédﬁﬁi@
,Q%hhr;ll-ftli‘.rﬁi%ﬁ-o“’kﬁi ﬁ;%if i—&;z%‘%{ﬁfrfﬁ’\z

B PRIF 2 P E e B N AT(7 X 2 A7) 0 B
B AFZEE ) F SRR L B S
o wRAZZPM LATREY R LB o At 2R
BEE AR R ENNE D (R TR

\ &
i@%ﬁn%%dﬁﬂ’¥ﬂéaﬂ*?ﬁ%wﬁw p g
*

=N

47



WM HE EwEIRE & 2019/770 4 4 (EU)

specific characteristics of the digital content or digital service
made by or on behalf of the trader or other persons in previous
links of the chain of transactions.

(46) The standard of reasonableness with regard to any reference in
this Directive to what can be reasonably expected by a person
should be objectively ascertained, having regard to the nature and
purpose of the digital content or digital service, the circumstances
of the case and to the usages and practices of the parties involved.
In particular, what is considered to be a reasonable time for
bringing the digital content or digital service into conformity
should be objectively ascertained, having regard to the nature of
the lack of conformity.

(47) For the period of time that the consumer would reasonably expect,
the trader should provide the consumer with updates, including
security updates, in order to keep the digital content or digital
service in conformity and secure. For instance, as regards digital
content or digital services, the purpose of which is limited in time,
the obligation to provide updates should be limited to that time,
while for other types of digital content or digital service the period
during which updates should be provided to the consumer could
be equal to the liability period for lack of conformity or could
extend beyond that period, which might be the case particularly
with regard to security updates. The consumer should remain free
to choose whether to install the updates provided. Where the
consumer decides not to install the updates, the consumer should,
however, not expect the digital content or digital service to remain
in conformity. The trader should inform the consumer that the
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consumer's decision not to install updates which are necessary for
keeping the digital content or digital service in conformity,
including security updates, will affect the trader's liability for
conformity of those features of the digital content or digital
service which the relevant updates are supposed to maintain in
conformity. This Directive should not affect obligations to provide

security updates laid down in Union law or in national law.

(48) Regulation (EU) 2016/679 or any other Union law on data
protection should fully apply to the processing of personal data in
connection with any contract falling within the scope of this
Directive. In addition, this Directive should be without prejudice
to the rights, obligations and non-contractual remedies provided
for by Regulation (EU) 2016/679. Facts leading to a lack of
compliance with requirements provided for by Regulation (EU)
2016/679, including core principles such as the requirements for
data minimisation, data protection by design and data protection
by default, may, depending on the circumstances of the case, also
be considered to constitute a lack of conformity of the digital
content or digital service with subjective or objective
requirements for conformity provided for in this Directive. One
example could be where a trader explicitly assumes an obligation
in the contract, or the contract can be interpreted in that way,
which is also linked to the trader's obligations under Regulation
(EU) 2016/679. In that case, such a contractual commitment can
become part of the subjective requirements for conformity. A
second example could be where non-compliance with the
obligations under Regulation (EU) 2016/679 could, at the same
time render the digital content or digital service unfit for its
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intended purpose and, therefore, constitute a lack of conformity
with the objective requirement for conformity which requires the
digital content or digital service to be fit for the purposes for
which digital content or digital services of the same type would be
normally used.

This would be the case, for example, if the trader of data
encryption software fails to implement appropriate measures as
required by Regulation (EU) 2016/679 to ensure that by design
personal data are not disclosed to unauthorised recipients, thus
rendering the encryption software unfit for its intended purpose
which is the secure transferring of data by the consumer to their
intended recipient. Finally, there could be cases where the trader's
non-compliance with its obligations under Regulation (EU)
2016/679 can also constitute a lack of conformity of the digital
content or digital service with the objective requirement for
conformity which requires the digital content or digital service to
possess the features which are normal for digital content or digital
services of the same type and which the consumer can reasonably
expect. For instance, if the trader of an online shopping
application fails to take the measures provided for in Regulation
(EU) 2016/679 for the security of processing of the consumer's
personal data and as a result the consumer's credit card
information is exposed to malware or spyware, that failure could
also constitute a lack of conformity of the digital content or digital
service within the meaning of this Directive, as the consumer
would reasonably expect that an application of this type would
normally possess features preventing the disclosure of payment
details. Where the facts leading to non-compliance with
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requirements under Regulation (EU) 2016/679 also constitute a
lack of conformity of the digital content or digital service with
subjective or objective requirements for conformity as provided
for in this Directive, the consumer should be entitled to the
remedies for the lack of conformity provided for by this Directive,
unless the contract is already void or voidable under national law.

(49) In order to ensure sufficient flexibility, it should be possible for
the parties to deviate from the objective requirements for
conformity. Such a deviation should only be possible if the
consumer was specifically informed about it and if the consumer
accepts it separately from other statements or agreements and by
way of active and unequivocal conduct. Both conditions could, for
instance, be fulfilled by ticking a box, pressing a button or
activating a similar function.

(50) When applying the rules of this Directive, traders should make use
of standards, open technical specifications, good practices and
codes of conduct, including in relation to the commonly used and
machine-readable format for retrieving the content other than
personal data, which was provided or created by the consumer
when using the digital content or digital service, and including on
the security of information systems and digital environments,
whether established at international level, Union level or at the
level of a specific industry sector. In this context, the Commission
could call for the development of international and Union
standards and the drawing up of a code of conduct by trade
associations and other representative organisations that could
support the uniform implementation of this Directive.
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(51) Many types of digital content or digital services are supplied
continuously over a period of time, such as access to cloud
services. It is therefore necessary to ensure that the digital content
or digital service is in conformity throughout the duration of the
contract. Short-term interruptions of the supply of digital content
or a digital service should be treated as instances of lack of
conformity where those interruptions are more than negligible or
recur. Moreover, given the frequent improvement of digital content
and digital services, in particular by updates, the version of digital
content or of a digital service supplied to the consumer should be
the most recent one available at the time of the conclusion of the
contract, unless the parties have agreed otherwise.

(52) In order to work properly, the digital content or digital service
needs to be correctly integrated into the consumer's hardware and
software environment. A lack of conformity of the digital content
or digital service that results from an incorrect integration should
be regarded as a lack of conformity of the digital content or digital
service itself, where it was integrated by the trader or under its
control, or by the consumer following the trader's instructions for
integration, and the incorrect integration was due to shortcomings
in the required integration instructions, such as incompleteness or
a lack of clarity making the integration instructions difficult to use

for the average consumer.

(53) Restrictions of the consumer’s use of the digital content or digital
service in accordance with this Directive could result from
limitations imposed by the holder of intellectual property rights in
accordance with intellectual property law. Such restrictions can
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arise from the end-user license agreement under which the digital
content or digital service is supplied to the consumer. This can be
the case when, for instance, an end-user licence agreement
prohibits the consumer from making use of certain features related
to the functionality of the digital content or digital service. Such a
restriction could render the digital content or digital service in
breach of the objective requirements for conformity laid down in
this Directive, if it concerned features which are usually found in
digital content or digital services of the same type and which the
consumer can reasonably expect. In such cases, the consumer
should be able to claim the remedies provided for in this Directive
for the lack of conformity against the trader who supplied the
digital content or digital service. The trader should only be able to
avoid such liability by fulfilling the conditions for derogating
from the objective requirements for conformity as laid down in
this Directive, namely only if the trader specifically informs the
consumer before the conclusion of the contract that a particular
characteristic of the digital content or digital service deviates from
the objective requirements for conformity and the consumer has
expressly and separately accepted that deviation.

(54) Legal defects are a particularly important issue in relation to
digital content or digital services, which are subject to intellectual
property rights. Restrictions on the consumer's use of digital
content or a digital service in accordance with this Directive could
be a result of a violation of third-party rights. Such violation
might effectively bar the consumer from enjoying the digital
content or digital service or some of its features, for instance when

the consumer cannot access the digital content or digital service at
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all or cannot do so lawfully. That might be due to the fact that the
third party rightfully compels the trader to stop infringing those
rights and to discontinue offering the digital content or digital
service in question or that the consumer cannot use the digital
content or digital service without infringing the law. In the event
of a violation of third-party rights that results in a restriction that
prevents or limits the use of the digital content or digital service in
accordance with the subjective and objective requirements for
conformity, the consumer should be entitled to the remedies for
the lack of conformity, unless national law provides for the nullity
of the contract, or for its rescission, for example for breach of
legal warranty against eviction.

(55) The trader should be liable to the consumer in the event of a lack
of conformity of the digital content or digital service, and for any
failure to supply the digital content or digital service. As digital
content or digital services can be supplied to consumers through
one or more individual acts of supply or continuously over a period
of time, it is appropriate that the relevant time for the purpose of
establishing conformity of the digital content or digital service be
determined in the light of those different types of supply.

(56) Digital content or digital services can be supplied to consumers
through a single act of supply, for instance when consumers
download an e-book and store it on their personal device.
Similarly, the supply can consist of a series of such individual
acts, for instance where consumers receive a link to download a
new e-book every week. The distinctive element of this category
of digital content or digital service is the fact that consumers
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thereafter have the possibility to access and use the digital content
or digital service indefinitely. In such cases, the conformity of the
digital content or digital service should be assessed at the time of
supply, and therefore the trader should only be liable for any lack
of conformity which exists at the time when the single act of
supply or each individual act of supply takes place. In order to
ensure legal certainty, traders and consumers should be able to
rely on a harmonised minimum period during which the trader
should be held liable for a lack of conformity. In relation to
contracts which provide for a single act of supply or a series of
individual acts of supply of the digital content or digital service,
Member States should ensure that traders are liable for not less
than two years from the time of supply, if under their respective
national law the trader is only liable for any lack of conformity
that becomes apparent within a period of time after supply.

(57) Digital content or digital services could also be supplied to
consumers in a continuous manner over a period of time.
Continuous supply can include cases whereby the trader makes a
digital service available to consumers for a fixed or an indefinite
period of time, such as a two-year cloud storage contract or an
indefinite social media platform membership. The distinctive
element of this category is the fact that the digital content or
digital service is available or accessible to consumers only for the
fixed duration of the contract or for as long as the indefinite
contract is in force. Therefore, it is justified that the trader, in such
cases, should only be liable for a lack of conformity which
appears during that period of time. The element of continuous
supply should not necessarily require a long-term supply. Cases
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such as web-streaming of a video clip should be considered
continuous supply over a period of time, regardless of the actual
duration of the audio-visual file. Cases where specific elements of
the digital content or digital service are made available
periodically or on several instances during the fixed duration of
the contract, or for as long as the indefinite contract is in force,
should also be considered a continuous supply over a period of
time, for instance where the contract stipulates that a copy of anti-
virus software can be used for a year and will be automatically
updated on the first day of each month of this period, or that the
trader will issue updates whenever new features of a digital game
become available, and the digital content or digital service is
available or accessible to consumers only for the fixed duration of
the contract or for as long as the indefinite contract is in force.

(58) Member States should remain free to regulate national limitation
periods. However, such limitation periods should not prevent
consumers from exercising their rights throughout the period of
time during which the trader is liable for a lack of conformity.
While this Directive should therefore not harmonise the starting
point of national limitation periods, it should nevertheless ensure
that such periods still allow consumers to exercise their remedies
for any lack of conformity that becomes apparent at least during the
period during which the trader is liable for a lack of conformity.

(59) Due to the specific nature and high complexity of digital content
and digital services, as well as the trader's better knowledge and
access to know-how, technical information and high-tech
assistance, the trader is likely to be in a better position than the
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consumer to know why the digital content or digital service is not
supplied or is not in conformity. The trader is also likely to be in a
better position to assess whether the failure to supply or the lack
of conformity is due to the incompatibility of the consumer's
digital environment with the technical requirements for the digital
content or digital service. Therefore in the event of a dispute,
while it is for the consumer to provide evidence that the digital
content or digital service is not in conformity, the consumer
should not have to prove that the lack of conformity existed at the
time of supply of the digital content or digital service or, in the
event of continuous supply, during the duration of the contract.

Instead, it should be for the trader to prove that the digital content
or digital service was in conformity at that time or during that
period. That burden of proof should be on the trader for a lack of
conformity which becomes apparent within one year from the time
of supply where the contract provides for a single act of supply or a
series of individual acts of supply, and for the duration of the
contract where the contract provides for continuous supply over a
period of time. However, where the trader proves that the
consumer's digital environment is not compatible with the technical
requirements, of which the trader informed the consumer in a clear
and comprehensible manner before the conclusion of the contract,
the consumer should have the burden of proving that the lack of
conformity of the digital content or digital service existed at the
time of supply of the digital content or digital service where the
contract provides for a single act of supply or a series of individual
acts of supply or, where the contract provides for continuous
supply over a period of time, for the duration of the contract.
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(60) Without prejudice to the fundamental right to the protection of
private life, including confidentiality of communications, and to
the protection of personal data of the consumer, the consumer
should cooperate with the trader in order for the trader to ascertain
whether the cause of the lack of conformity lies in the consumer's
digital environment using the technically available means which
are least intrusive for the consumer. This can often be done for
instance by providing the trader with automatically generated
incident reports or with details of the consumer's internet
connection. Only in exceptional and duly justified circumstances
where, despite the best use of all other means, there is no other
way possible, consumers may need to allow virtual access to their
digital environment. However, where the consumer does not
cooperate with the trader and the consumer had been informed of
the consequences of non-cooperation, it should be for the
consumer to prove not only that the digital content or digital
service is not in conformity, but also that the digital content or
digital service was not in conformity at the time of supply of the
digital content or digital service where the contract provides for a
single act of supply or a series of individual acts of supply or,
where the contract provides for continuous supply over a period
of time, for the duration of the contract.

(61) Where the trader has failed to supply the digital content or digital
service, the consumer should call upon the trader to supply the
digital content or digital service. In such cases, the trader should
act without undue delay, or within an additional period of time as
expressly agreed to by the parties. Considering that digital content
or a digital service is supplied in digital form, the supply should
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not require, in the majority of situations, any additional time to
make the digital content or digital service available to the
consumer. Therefore, in such cases, the obligation of the trader to
supply the digital content or digital service without undue delay
should mean having to supply it immediately. If the trader then
fails to supply the digital content or digital service, the consumer
should be entitled to terminate the contract. In specific
circumstances, such as where it is clear that the trader will not
supply the digital content or digital service or where a specific
time for the supply is essential for the consumer, the consumer
should be entitled to terminate the contract without first calling
upon the trader to supply the digital content or digital service.

(62) In the case of lack of conformity, consumers should be entitled to
have the digital content or digital service brought into conformity,
to have a proportionate reduction in the price, or to terminate the
contract.

(63) Depending on the technical characteristics of the digital content or
digital service, the trader should be allowed to select a specific
way of bringing the digital content or digital service into
conformity, for example by issuing updates or making a new copy
of the digital content or digital service available to the consumer.

(64) Given the diversity of digital content and digital services, it is not
appropriate to set fixed deadlines for the exercise of rights or the
fulfilling of obligations related to digital content or digital
services. Such deadlines would not take account of such diversity
and could be either too short or too long, depending on the case. It
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is therefore more appropriate to require that digital content and
digital services be brought into conformity within a reasonable
time. Such requirement should not prevent the parties from
agreeing on a specific time for bringing the digital content or
digital service into conformity. The digital content or digital
service should be brought into conformity free of any charge. In
particular, the consumer should not incur any costs associated
with the development of an update for the digital content or
digital service.

(65) Where bringing digital content or a digital service into conformity
is legally or factually impossible or where the trader refuses to
bring the digital content or digital service into conformity because
to do so would impose disproportionate costs on the trader, or
where the trader has failed to bring the digital content or digital
service into conformity within a reasonable time, free of charge
and without causing significant inconvenience to the consumer,
the consumer should be entitled to the remedies of price reduction
or termination of the contract. In certain situations, it is justified
that the consumer should be entitled to have the price reduced or
the contract terminated immediately, for instance where the trader
previously failed to successfully bring the digital content or digital
service into conformity or where the consumer cannot be expected
to maintain confidence in the ability of the trader to bring the
digital content or digital service into conformity due to the serious
nature of the lack of conformity. For example, the consumer
should be entitled to directly request a price reduction or the
termination of the contract where the consumer is supplied with
anti-virus software which is itself infected with viruses and would
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constitute an instance of lack of conformity of such a serious
nature. The same should apply where it is clear that the trader will
not bring the digital content or digital service into conformity
within a reasonable time or without significant inconvenience for
the consumer.

(66) In a situation where the consumer is entitled to a reduction of the
price paid for the digital content or digital service which is
supplied over a period of time, the calculation of the price
reduction should take into consideration the decrease of value of
the digital content or digital service due both to the lack of
conformity and to the time during which the consumer was unable
to enjoy the digital content or digital service in conformity.

(67) Where the digital content or digital service is supplied in exchange
for a price, the consumer should be able to terminate the contract
only if the lack of conformity is not minor. However, where the
digital content or digital service is not supplied in exchange for a
price but personal data are provided by the consumer, the
consumer should be entitled to terminate the contract also in cases
where the lack of conformity is minor, since the remedy of price
reduction is not available to the consumer. In cases where the
consumer pays a price and provides personal data, the consumer
should be entitled to all available remedies in the event of a lack
of conformity. In particular, provided all other conditions are met,
the consumer should be entitled to have the digital content or
digital service brought into conformity, to have the price reduced
in relation to the money paid for the digital content or digital

service or to have the contract terminated.
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(68) Where the consumer terminates the contract, the trader should
reimburse the price paid by the consumer. However, there is a
need to balance the legitimate interests of consumers and traders
where the digital content or digital service is supplied over a
period of time and the digital content or digital service was in
conformity only for part of that period. Therefore, upon
termination, the consumer should only be entitled to the part of
the price paid that corresponds and is in proportion to the length
of time during which the digital content or digital service was not
in conformity. The consumer should also be entitled to any part of
the price paid in advance for any period that would have remained
after the contract was terminated.

(69) Where personal data are provided by the consumer to the trader,
the trader should comply with the obligations under Regulation
(EU) 2016/679. Such obligations should also be complied with in
cases where the consumer pays a price and provides personal data.
Upon termination of the contract, the trader should also refrain
from using any content other than personal data, which was
provided or created by the consumer when using the digital
content or digital service supplied by the trader. Such content
could include digital images, video and audio files and content
created on mobile devices. However, the trader should be entitled
to continue to use the content provided or created by the consumer
in cases where such content either has no utility outside the
context of the digital content or digital service supplied by the
trader, only relates to the consumer's activity, has been aggregated
with other data by the trader and cannot be disaggregated or only
with disproportionate efforts, or has been generated jointly by the
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consumer and others, and other consumers can continue to make
use of it.

(70) The consumer could be discouraged from exercising remedies for
a lack of conformity of digital content or a digital service if the
consumer is deprived of access to content other than personal
data, which the consumer provided or created through the use of
the digital content or digital service. In order to ensure that the
consumer benefits from effective protection in relation to the right
to terminate the contract, the trader should therefore, at the request
of the consumer, make such content available to the consumer

following the termination of the contract.

(71) The consumer should be entitled to retrieve the content within a
reasonable time, without hindrance from the trader, in a
commonly used machine-readable format and free of charge, with
the exception of costs generated by the consumer's own digital
environment, for instance the costs of a network connection as
those costs are not specifically linked to the retrieval of the
content. However, the obligation of the trader to make available
such content should not apply where the content only has utility
within the context of using the digital content or digital service, or
relates only to the consumer's activity when using the digital
content or digital service or has been aggregated with other data
by the trader and cannot be disaggregated or only with
disproportionate efforts. In such cases, the content does not have
significant practical use or interest for the consumer while taking
into account also the interests of the trader. Moreover, the
obligation of the trader to make available to the consumer, upon
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termination of the contract, any content that is not personal data
and has been provided or created by the consumer should be
without prejudice to the trader's right not to disclose certain
content in accordance with applicable law.

(72) Where the contract is terminated, the consumer should not be
required to pay for the use of the digital content or digital service
for any period during which the digital content or a digital service
was not in conformity because that would deprive the consumer
of effective protection. However, the consumer should also refrain
from using the digital content or digital service and from making
it available to third parties, for instance by deleting the digital
content or any usable copy or rendering the digital content or
digital service otherwise inaccessible.

(73) The principle of the liability of the trader for damages is an
essential element of contracts for the supply of digital content or
digital services. Therefore, the consumer should be entitled to
claim compensation for detriment caused by a lack of conformity
or a failure to supply the digital content or digital service. The
compensation should put the consumer as much as possible into
the position in which the consumer would have been had the
digital content or digital service been duly supplied and been in
conformity. As such a right to damages already exists in all
Member States, this Directive should be without prejudice to
national rules on the compensation of consumers for harm
resulting from infringement of those rules.

(74) This Directive should also address modifications, such as updates
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and upgrades, which are carried out by traders on the digital
content or digital service which is supplied or made accessible to
the consumer over a period of time. Considering the fast-evolving
character of digital content and digital services, such updates,
upgrades or similar modifications may be necessary and are often
advantageous for the consumer. Some modifications, for instance
those stipulated as updates in the contract, may form part of the
contractual commitment. Other modifications can be required to
fulfil the objective requirements for conformity of the digital
content or digital service as set out in this Directive. Yet other
modifications, which would deviate from the objective
requirements for conformity and which are foreseeable at the time
of conclusion of the contract, would have to be expressly agreed
to by the consumer when concluding the contract.

(75) In addition to modifications aimed at maintaining conformity, the
trader should be allowed under certain conditions to modify
features of the digital content or digital service, provided that the
contract gives a valid reason for such a modification. Such valid
reasons could encompass cases where the modification is
necessary to adapt the digital content or digital service to a new
technical environment or to an increased number of users or for
other important operational reasons. Such modifications are often
to the advantage of the consumer as they improve the digital
content or digital service. Consequently, the parties to the contract
should be able to include clauses in the contract which allow the
trader to undertake modifications. In order to balance consumer
and business interests, such a possibility for the trader should be
coupled with a right for the consumer to terminate the contract
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where such modifications negatively impact the use of or access
to the digital content or digital service in more than only a minor
manner. The extent to which modifications negatively impact the
use of or access to the digital content or digital service by the
consumer should be objectively ascertained having regard to the
nature and purpose of the digital content or digital service and to
the quality, functionality, compatibility and other main features
which are normal for digital content or digital services of the
same type. The rules provided for in this Directive concerning
such updates, upgrades or similar modifications should however
not concern situations where the parties conclude a new contract
for the supply of the digital content or digital service, for instance
as a consequence of distributing a new version of the digital
content or digital service.

(76) Consumers should be informed of modifications in a clear and
comprehensible manner. Where a modification negatively
impacts, in more than a minor manner, the access to or use of
digital content or a digital service by the consumer, the consumer
should be informed in a way that allows the information to be
stored on a durable medium. A durable medium should enable the
consumer to store the information for as long as is necessary to
protect the interests of the consumer arising from the consumer's
relationship with the trader. Such media should include, in
particular, paper, DVDs, CDs, USB sticks, memory cards or hard
disks as well as emails.

(77) Where a modification negatively impacts, in more than a minor
manner, the access or use of the digital content or digital service
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by the consumer, the consumer should enjoy as a result of such a
modification the right to terminate the contract free of any charge.
Alternatively, the trader can decide to enable the consumer to
maintain access to the digital content or digital service at no
additional cost, without the modification and in conformity, in
which case the consumer should not be entitled to terminate the
contract. However, if the digital content or digital service that the
trader enabled the consumer to maintain is no longer in
conformity with the subjective and the objective requirements for
conformity, the consumer should be able to rely on the remedies
for a lack of conformity as provided for under this Directive.
Where the requirements for such a modification as laid down in
this Directive are not satisfied and the modification results in a
lack of conformity, the consumer's right to bring the digital
content or digital service into conformity, have the price reduced
or the contract terminated, as provided for under this Directive,
should remain unaffected. Similarly, where, subsequent to a
modification, a lack of conformity of the digital content or digital
service that has not been caused by the modification arises, the
consumer should continue to be entitled to rely on remedies as
provided for under this Directive for the lack of conformity in
relation to this digital content or digital service.

(78) The lack of conformity of the digital content or digital service as
supplied to the consumer is often due to one of the transactions in
a chain that links the original designer to the final trader. While
the final trader should be liable towards the consumer in the event
of a lack of conformity, it is important to ensure that the trader has
appropriate rights vis-a-vis different persons in the chain of

86



YRR g (2 )

(SRS LA SV R A YA
RELEFLAG£D S AP OTL P HFRR A
BPART ik 7 o A 0 od § R RIGER TS EOR T o
MRERBH DL FEY FWIGEN LT L 2
A FRP AR A deh N GEE o

(79) * R FE ERIT LR R A R0 TR EERIZ 8
EAF B AL B RART v RAE B G BRI R
FA i AR L BN M ARA BT R F
B jod i ek Adp £ 2 R .

(80) #4p 4 2 HEREF 2 M AR g * > FulLFgHREE
2% ¢ (EC) No 593/2008 7] » 12 2 (EU) No 1215/2012
Al e

(81) ®iVek § I E ¢ (EU) 2017/2394 %72 ' > s i 5 i
FAp A5 > AR S RETLEBRE T

87



WM HE EwEIRE & 2019/770 4 4 (EU)

transactions in order to be able to cover the liability towards the
consumer. Such rights should be limited to commercial
transactions and they should therefore not cover situations where
the trader is liable towards the consumer for the lack of
conformity of digital content or a digital service that is composed
of or built upon software which was supplied without the payment
of a price under a free and open-source licence by a person in
previous links of the chain of transactions. However, it should be
for the Member States under their applicable national law to
identify the persons in the chain of transactions against which the
final trader can turn and the modalities and conditions of such
actions.

(79) Persons or organisations regarded under national law as having a
legitimate interest in protecting consumer contractual and data
protection rights should be afforded the right to initiate
proceedings to ensure that the national provisions transposing this
Directive are applied, either before a court or before an
administrative authority which is competent to decide upon
complaints, or to initiate appropriate legal proceedings.

(80) Nothing in this Directive should prejudice the application of the
rules of private international law, in particular Regulations (EC)
No 593/2008 and (EU) No 1215/2012 of the European Parliament
and of the Council.

(81) The Annex to Regulation (EU) 2017/2394 of the European
Parliament and of the Council should be amended to include a
reference to this Directive so as to facilitate cross-border
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cooperation on enforcement of this Directive.

(82) Annex I to Directive 2009/22/EC of the European Parliament and
of the Council should be amended to include a reference to this
Directive so as to ensure that the collective interests of consumers
laid down in this Directive are protected.

(83) Consumers should be able to benefit from their rights under this
Directive as soon as the corresponding national transposition
measures begin to apply. Those national transposition measures
should, therefore, also apply to contracts of an indefinite or fixed
duration which were concluded before the application date and
provide for the supply of digital content or digital services over a
period of time, either continuously or through a series of
individual acts of supply, but only as regards digital content or a
digital service that is supplied from the date of application of the
national transposition measures. However, in order to ensure a
balance between the legitimate interests of consumers and traders,
the national measures transposing the provisions of this Directive
on the modification of the digital content or digital service and the
right to redress should only apply to contracts concluded after the
application date pursuant to this Directive.

(84) In accordance with the Joint Political Declaration of 28 September
2011 of Member States and the Commission on explanatory
documents, Member States have undertaken to accompany, in
justified cases, the notification of their transposition measures
with one or more documents explaining the relationship between

the components of a directive and the corresponding parts of
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national transposition instruments. With regard to this Directive,
the legislator considers the transmission of such documents to be
justified.

(85) The European Data Protection Supervisor was consulted in
accordance with Regulation (EC) No 45/2001 of the European
Parliament and of the Council and delivered an opinion on 14
March 2017.

(86) Since the objectives of this Directive, namely to contribute to the
functioning of the internal market by tackling in a consistent
manner contract law related obstacles for the supply of digital
content or digital services while preventing legal fragmentation,
cannot be sufficiently achieved by the Member States but can
rather, by reasons of ensuring the overall coherence of the
national laws through harmonised contract law rules which would
also facilitate coordinated enforcement actions, be better achieved
at Union level, the Union may adopt measures, in accordance with
the principle of subsidiarity as set out in Article 5 of the Treaty on
European Union. In accordance with the principle of
proportionality, as set out in that Article, this Directive does not
go beyond what is necessary in order to achieve those objectives.

(87) This Directive respects the fundamental rights and freedoms and
observes the principles recognised, in particular, by the Charter of
Fundamental Rights of the European Union, including those
enshrined in Articles 16, 38 and 47 thereof.
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HAVE ADOPTED THIS DIRECTIVE:

Article 1
Subject matter and purpose

The purpose of this Directive is to contribute to the proper functioning
of the internal market while providing for a high level of consumer
protection, by laying down common rules on certain requirements
concerning contracts between traders and consumers for the supply of

digital content or digital services, in particular, rules on:

— the conformity of digital content or a digital service with the
contract,

— remedies in the event of a lack of such conformity or a failure to
supply, and the modalities for the exercise of those remedies, and

— the modification of digital content or a digital service.

Article 2
Definitions
For the purposes of this Directive, the following definitions apply:

(1) “digital content’ means data which are produced and supplied in
digital form;

(2) “digital service’ means:

(a) a service that allows the consumer to create, process, store or
access data in digital form; or
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(b) a service that allows the sharing of or any other interaction with
data in digital form uploaded or created by the consumer or
other users of that service;

(3) ‘goods with digital elements’ means any tangible movable items
that incorporate, or are inter-connected with, digital content or a
digital service in such a way that the absence of that digital content
or digital service would prevent the goods from performing their

functions;

(4) ‘integration’ means the linking and incorporation of digital content
or a digital service with the components of the consumer's digital
environment in order for the digital content or digital service to be
used in accordance with the requirements for conformity provided
for by this Directive;

(5) ‘trader’ means any natural or legal person, irrespective of whether
privately or publicly owned, that is acting, including through any
other person acting in that natural or legal person's name or on that
person's behalf, for purposes relating to that person's trade, business,
craft, or profession, in relation to contracts covered by this Directive;

(6) ‘consumer’ means any natural person who, in relation to contracts
covered by this Directive, is acting for purposes which are outside
that person's trade, business, craft, or profession;

(7) ‘price’ means money or a digital representation of value that is due
in exchange for the supply of digital content or a digital service;

(8) ‘personal data’ means personal data as defined in point (1) of
Article 4 of Regulation (EU) 2016/679;
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(9) “digital environment’ means hardware, software and any network

connection used by the consumer to access or make use of digital

content or a digital service;

(10)

Y

(12)

(13)

‘compatibility” means the ability of the digital content or digital

service to function with hardware or software with which digital
content or digital services of the same type are normally used,
without the need to convert the digital content or digital service;

‘functionality’ means the ability of the digital content or digital
service to perform its functions having regard to its purpose;

‘interoperability’ means the ability of the digital content or digital
service to function with hardware or software different from those
with which digital content or digital services of the same type are
normally used;

‘durable medium’ means any instrument which enables the
consumer or the trader to store information addressed personally
to that person in a way that is accessible for future reference, for a
period of time adequate for the purposes of the information and
which allows the unchanged reproduction of the information
stored.

Article 3

Scope

1. This Directive shall apply to any contract where the trader supplies

or undertakes to supply digital content or a digital service to the

consumer and the consumer pays or undertakes to pay a price.
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This Directive shall also apply where the trader supplies or
undertakes to supply digital content or a digital service to the
consumer, and the consumer provides or undertakes to provide
personal data to the trader, except where the personal data provided
by the consumer are exclusively processed by the trader for the
purpose of supplying the digital content or digital service in
accordance with this Directive or for allowing the trader to comply
with legal requirements to which the trader is subject, and the trader
does not process those data for any other purpose.

2. This Directive shall also apply where the digital content or digital
service is developed in accordance with the consumer's

specifications.

3. With the exception of Articles 5 and 13, this Directive shall also
apply to any tangible medium which serves exclusively as a carrier

of digital content.

4. This Directive shall not apply to digital content or digital services
which are incorporated in or inter-connected with goods within the
meaning of point (3) of Article 2, and which are provided with the
goods under a sales contract concerning those goods, irrespective of
whether such digital content or digital service is supplied by the
seller or by a third party. In the event of doubt as to whether the
supply of incorporated or inter-connected digital content or an
incorporated or inter-connected digital service forms part of the
sales contract, the digital content or digital service shall be
presumed to be covered by the sales contract.

5. This Directive shall not apply to contracts regarding:
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(a) the provision of services other than digital services, regardless of
whether digital forms or means are used by the trader to produce
the output of the service or to deliver or transmit it to the

consumer;

(b) electronic communications services as defined in point (4) of
Article 2 of Directive (EU) 2018/1972, with the excep—tion of
number-independent interpersonal communications services as
defined in point (7) of Article 2 of that Directive;

(c) healthcare as defined in point (a) of Article 3 of Directive
2011/24/EU;

(d) gambling services, namely, services that involve wagering a
stake with pecuniary value in games of chance, including those
with an element of skill, such as lotteries, casino games, poker
games and betting transactions, by electronic means or any other
technology for facilitating communication and at the individual
request of a recipient of such services;

(e) financial services as defined in point (b) of Article 2 of Directive
2002/65/EC;

(f) software offered by the trader under a free and open-source
licence, where the consumer does not pay a price and the
personal data provided by the consumer are exclusively
processed by the trader for the purpose of improving the security,
compatibility or interoperability of that specific software;

(g) the supply of digital content where the digital content is made
available to the general public other than by signal transmission
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as a part of a performance or event, such as digital cinematographic

projections;

(h) digital content provided in accordance with Directive 2003/98/
EC of the European Parliament and of the Council by public

sector bodies of the Member States.

. Without prejudice to paragraph 4 of this Article, where a single
contract between the same trader and the same consumer includes in
a bundle elements of supply of digital content or a digital service
and elements of the provision of other services or goods, this
Directive shall only apply to the elements of the contract concerning

the digital content or digital service.

Article 19 of this Directive shall not apply where a bundle within
the meaning of Directive (EU) 2018/1972 includes elements of an
internet access service as defined in point (2) of Article 2 of
Regulation (EU) 2015/2120 of the European Parliament and of the
Council or a number-based interpersonal communications service as
defined in point (6) of Article 2 of Directive (EU) 2018/1972.

Without prejudice to Article 107(2) of Directive (EU) 2018/1972,
the effects that the termination of one element of a bundle contract
may have on the other elements of the bundle contract shall be

governed by national law.

. If any provision of this Directive conflicts with a provision of
another Union act governing a specific sector or subject matter, the
provision of that other Union act shall take precedence over this

Directive.
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8. Union law on the protection of personal data shall apply to any
personal data processed in connection with contracts referred to in
paragraph 1.

In particular, this Directive shall be without prejudice to Regulation
(EU) 2016/679 and Directive 2002/58/EC. In the event of conflict
between the provisions of this Directive and Union law on the
protection of personal data, the latter prevails.

9. This Directive shall be without prejudice to Union and national law
on copyright and related rights, including Directive 2001/29/EC of
the European Parliament and of the Council.

10. This Directive shall not affect the freedom of Member States to
regulate aspects of general contract law, such as rules on the
formation, validity, nullity or effects of contracts, including the
consequences of the termination of a contract in so far as they are
not regulated in this Directive, or the right to damages.

Article 4
Level of harmonisation

Member States shall not maintain or introduce, in their national law,
provisions diverging from those laid down in this Directive, including
more, or less, stringent provisions to ensure a different level of

consumer protection, unless otherwise provided for in this Directive.

Article 5

Supply of the digital content or digital service
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1. The trader shall supply the digital content or digital service to the
consumer. Unless the parties have agreed otherwise, the trader shall
supply the digital content or digital service without undue delay
after the conclusion of the contract.

2. The trader shall have complied with the obligation to supply when:

(a) the digital content or any means suitable for accessing or
downloading the digital content is made available or accessible
to the consumer, or to a physical or virtual facility chosen by the
consumer for that purpose;

(b) the digital service is made accessible to the consumer or to a
physical or virtual facility chosen by the consumer for that

purpose.

Article 6
Conformity of the digital content or digital service

The trader shall supply to the consumer digital content or a digital
service that meets the requirements set out in Articles 7, 8 and 9, where
applicable, without prejudice to Article 10.

Article 7
Subjective requirements for conformity

order to conform with the contract, the digital content or digital service
shall, in particular, where applicable:
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(a) be of the description, quantity and quality, and possess the
functionality, compatibility, interoperability and other features,

as required by the contract;

(b) be fit for any particular purpose for which the consumer requires
it and which the consumer made known to the trader at the latest
at the time of the conclusion of the contract, and in respect of

which the trader has given acceptance;

(c) be supplied with all accessories, instructions, including on
installation, and customer assistance as required by the contract;

and

(d) be updated as stipulated by the contract.

Article 8
Objective requirements for conformity

1. In addition to complying with any subjective requirement for
conformity, the digital content or digital service shall:

(a) be fit for the purposes for which digital content or digital
services of the same type would normally be used, taking into
account, where applicable, any existing Union and national law,
technical standards or, in the absence of such technical

standards, applicable sector-specific industry codes of conduct;

(b) be of the quantity and possess the qualities and performance
features, including in relation to functionality, compatibility,
accessibility, continuity and security, normal for digital content
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or digital services of the same type and which the consumer may
reasonably expect, given the nature of the digital content or
digital service and taking into account any public statement
made by or on behalf of the trader, or other persons in previous
links of the chain of transactions, particularly in advertising or
on labelling unless the trader shows that:

(i) the trader was not, and could not reasonably have been,
aware of the public statement in question;

(i1) by the time of conclusion of the contract, the public
statement had been corrected in the same way as, or in a
way comparable to how, it had been made; or

(ii1) the decision to acquire the digital content or digital service
could not have been influenced by the public statement;

(c) where applicable, be supplied along with any accessories and
instructions which the consumer may reasonably expect to

receive; and

(d) comply with any trial version or preview of the digital content
or digital service, made available by the trader before the
conclusion of the contract.

2. The trader shall ensure that the consumer is informed of and
supplied with updates, including security updates, that are necessary
to keep the digital content or digital service in conformity, for the
period of time:

(a) during which the digital content or digital service is to be
supplied under the contract, where the contract provides for a
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continuous supply over a period of time; or

(b) that the consumer may reasonably expect, given the type and
purpose of the digital content or digital service and taking into
account the circumstances and nature of the contract, where the
contract provides for a single act of supply or a series of
individual acts of supply.

. Where the consumer fails to install, within a reasonable time,
updates supplied by the trader in accordance with paragraph 2, the
trader shall not be liable for any lack of conformity resulting solely
from the lack of the relevant update, provided that:

(a) the trader informed the consumer about the availability of the
update and the consequences of the failure of the consumer to
install it; and

(b) the failure of the consumer to install or the incorrect installation
by the consumer of the update was not due to shortcomings in
the installation instructions provided by the trader.

. Where the contract provides for a continuous supply of digital
content or digital service over a period of time, the digital content or
digital service shall be in conformity throughout the duration of that

period.

. There shall be no lack of conformity within the meaning of
paragraph 1 or 2 if, at the time of the conclusion of the contract, the
consumer was specifically informed that a particular characteristic
of the digital content or digital service was deviating from the
objective requirements for conformity laid down in paragraph 1 or 2
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and the consumer expressly and separately accepted that deviation
when concluding the contract.

6. Unless the parties have agreed otherwise, digital content or a digital
service shall be supplied in the most recent version available at the
time of the conclusion of the contract.

Article 9
Incorrect integration of the digital content or digital service

Any lack of conformity resulting from the incorrect integration of the
digital content or digital service into the con—sumer's digital
environment shall be regarded as lack of conformity of the digital
content or digital service if:

(a) the digital content or digital service was integrated by the trader
or under the trader's responsibility; or

(b) the digital content or digital service was intended to be integrated
by the consumer and the incorrect integration was due to
shortcomings in the integration instructions provided by the
trader.

Article 10
Third-party rights

Where a restriction resulting from a violation of any right of a third
party, in particular intellectual property rights, prevents or limits the
use of the digital content or digital service in accordance with Articles
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7 and 8, Member States shall ensure that the consumer is entitled to the
remedies for lack of conformity provided for in Article 14, unless
national law provides for the nullity or rescission of the contract for the
supply of the digital content or digital service in such cases.

Article 11

Liability of the trader

1. The trader shall be liable for any failure to supply the digital content
or digital service in accordance with Article 5.

2. Where a contract provides for a single act of supply or a series of
individual acts of supply, the trader shall be liable for any lack of
conformity under Articles 7, 8 and 9 which exists at the time of
supply, without prejudice to point (b) of Article 8(2).

If, under national law, the trader is only liable for a lack of conformity
that becomes apparent within a period of time after supply, that period
shall not be less than two years from the time of supply, without
prejudice to point (b) of Article 8(2).

If, under national law, the rights laid down in Article 14 are also
subject or only subject to a limitation period, Member States shall
ensure that such limitation period allows the consumer to exercise the
remedies laid down in Article 14 for any lack of conformity that exists
at the time indicated in the first subparagraph and becomes apparent
within the period of time indicated in the second subparagraph.

3. Where the contract provides for continuous supply over a period of
time, the trader shall be liable for a lack of conformity under
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Articles 7, 8 and 9, that occurs or becomes apparent within the
period of time during which the digital content or digital service is
to be supplied under the contract.

If, under national law, the rights laid down in Article 14 are also
subject or only subject to a limitation period, Member States shall
ensure that such limitation period allows the consumer to exercise the
remedies laid down in Article 14 for any lack of conformity that occurs
or becomes apparent during the period of time referred to in the first
subparagraph.

Article 12

Burden of proof

1. The burden of proof with regard to whether the digital content or
digital service was supplied in accordance with Article 5 shall be on
the trader.

2. In cases referred to in Article 11(2), the burden of proof with regard
to whether the supplied digital content or digital service was in
conformity at the time of supply shall be on the trader for a lack of
conformity which becomes apparent within a period of one year from
the time when the digital content or digital service was supplied.

3. In cases referred to in Article 11(3), the burden of proof with regard
to whether the digital content or digital service was in conformity
within the period of time during which the digital content or digital
service is to be supplied under the contract shall be on the trader for
a lack of conformity which becomes apparent within that period.

120



AR R EEEE (2L

4.

23 E % 3IFAGEH T L3 ’u%‘—*ﬁ%ﬁp@;ﬁ'
BN R N BRI HEE R

P h 2 ;‘*?%,%];faaudi—zlﬁ * 2 &
a4

FRHR pRT R LR PPN A EREY 80T G
g S e p F BRI E* 5 1105 28 % 30450
PWREP TP AR RF > L7 A F 2 TR -2 8
T2 &' Uity g g Ee o> 2 "55 PR RS
%ﬁ{ﬁ%z@f%ugﬁiﬁﬁﬁ””%T*ii?a BRI 1
1 ;;\%;Zill\—éfmﬁ%"—‘ﬁ Fo RTIE Y R 1] ER 23 F 3

FHHBER 2B el cs  RERFEd FFF £

13 iF
K 1k )My 72 foid

*i%@%%%ﬁéSm%iﬁﬁ&ﬁﬁ**&%Wﬁ%’ﬁ
FHRR R LS FREPREN A RCIRDG c F S

%’ﬁiﬁéxsz%ﬁ%éﬁ“% BTl REE S endp PN Bk R
RHCRGE O R R H G RELTEY

121



WM HE EwEIRE & 2019/770 4 4 (EU)

4. Paragraphs 2 and 3 shall not apply where the trader demonstrates
that the digital environment of the consumer is not compatible with
the technical requirements of the digital content or digital service
and where the trader informed the consumer of such requirements in
a clear and comprehensible manner before the conclusion of the

contract.

5. The consumer shall cooperate with the trader, to the extent
reasonably possible and necessary, to ascertain whether the cause of
the lack of conformity of the digital content or digital service at the
time specified in Article 11(2) or (3), as applicable, lay in the
consumer's digital environment. The obligation to cooperate shall be
limited to the technically available means which are least intrusive
for the consumer. Where the consumer fails to cooperate, and where
the trader informed the consumer of such requirement in a clear and
comprehensible manner before the conclusion of the contract, the
burden of proof with regard to whether the lack of conformity
existed at the time specified in Article 11(2) or (3), as applicable,
shall be on the consumer.

Article 13

Remedy for the failure to supply

1. Where the trader has failed to supply the digital content or digital
service in accordance with Article 5, the consumer shall call upon
the trader to supply the digital content or digital service. If the trader
then fails to supply the digital content or digital service without undue
delay, or within an additional period of time, as expressly agreed to
by the parties, the consumer shall be entitled to terminate the contract.
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2. Paragraph 1 shall not apply, and the consumer shall be entitled to

terminate the contract immediately, where:

(a) the trader has declared, or it is equally clear from the
circumstances, that the trader will not supply the digital content
or digital service;

(b) the consumer and the trader have agreed, or it is clear from the
circumstances attending the conclusion of the contract, that a
specific time for the supply is essential for the consumer and the
trader fails to supply the digital content or digital service by or at
that time.

3. Where the consumer terminates the contract under paragraph 1 or 2
of this Article, Articles 15 to 18 shall apply accordingly.

Article 14

Remedies for lack of conformity

1. In the case of a lack of conformity, the consumer shall be entitled
to have the digital content or digital service brought into
conformity, to receive a proportionate reduction in the price, or to

terminate the contract, under the conditions set out in this Article.

2. The consumer shall be entitled to have the digital content or digital
service brought into conformity, unless this would be impossible or
would impose costs on the trader that would be disproportionate,
taking into account all the circumstances of the case including:

(a) the value the digital content or digital service would have if there
were no lack of conformity; and
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(b) the significance of the lack of conformity.

3. The trader shall bring the digital content or digital service into
conformity pursuant to paragraph 2 within a reasonable time from
the time the trader has been informed by the consumer about the
lack of conformity, free of charge and without any significant
inconvenience to the consumer, taking account of the nature of the
digital content or digital service and the purpose for which the
consumer required the digital content or digital service.

4. The consumer shall be entitled to either a proportionate reduction of
the price in accordance with paragraph 5 where the digital content
or digital service is supplied in exchange for a payment of a price,
or the termination of the contract in accordance with paragraph 6, in
any of the following cases:

(a) the remedy to bring the digital content or digital service into
conformity is impossible or disproportionate in accordance with
paragraph 2;

(b) the trader has not brought the digital content or digital service

into conformity in accordance with paragraph 3;

(c) a lack of conformity appears despite the trader's attempt to
bring the digital content or digital service into conformity;

(d) the lack of conformity is of such a serious nature as to justify
an immediate price reduction or termination of the contract; or

(e) the trader has declared, or it is clear from the circumstances,
that the trader will not bring the digital content or digital service
into conformity within a reasonable time, or without significant

inconvenience for the consumer.
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5. The reduction in price shall be proportionate to the decrease in the
value of the digital content or digital service which was supplied to
the consumer compared to the value that the digital content or
digital service would have if it were in conformity.

Where the contract stipulates that the digital content or digital
service shall be supplied over a period of time in exchange for the
payment of a price, the reduction in price shall apply to the period
of time during which the digital content or digital service was not in
conformity.

6. Where the digital content or digital service is supplied in exchange
for the payment of a price, the consumer shall be entitled to
terminate the contract only if the lack of conformity is not minor.
The burden of proof with regard to whether the lack of conformity
is minor shall be on the trader.

Article 15

Exercise of the right of termination

The consumer shall exercise the right to terminate the contract by
means of a statement to the trader expressing the decision to terminate
the contract.

Article 16

Obligations of the trader in the event of termination

1. In the event of termination of the contract, the trader shall reimburse

the consumer for all sums paid under the contract.
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However, in cases where the contract provides for the supply of the
digital content or digital service in exchange for a payment of a
price and over a period of time, and the digital content or digital
service had been in conformity for a period of time prior to the
termination of the contract, the trader shall reimburse the consumer
only for the proportionate part of the price paid corresponding to the
period of time during which the digital content or digital service
was not in conformity, and any part of the price paid by the
consumer in advance for any period of the contract that would have
remained had the contract not been terminated.

. In respect of personal data of the consumer, the trader shall comply
with the obligations applicable under Regulation (EU) 2016/679.

. The trader shall refrain from using any content other than personal
data, which was provided or created by the consumer when using
the digital content or digital service supplied by the trader, except
where such content:

(a) has no utility outside the context of the digital content or digital
service supplied by the trader;

(b) only relates to the consumer's activity when using the digital
content or digital service supplied by the trader;

(c) has been aggregated with other data by the trader and cannot be
disaggregated or only with disproportionate efforts; or

(d) has been generated jointly by the consumer and others, and other

consumers are able to continue to make use of the content.

. Except in the situations referred to in point (a), (b) or (c) of
paragraph 3, the trader shall, at the request of the consumer, make
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available to the consumer any content other than personal data,
which was provided or created by the consumer when using the
digital content or digital service supplied by the trader.

The consumer shall be entitled to retrieve that digital content free of
charge, without hindrance from the trader, within a reasonable time

and in a commonly used and machine-readable format.

5. The trader may prevent any further use of the digital content or
digital service by the consumer, in particular by making the digital
content or digital service inaccessible to the consumer or disabling
the user account of the consumer, without prejudice to paragraph 4.

Article 17

Obligations of the consumer in the event of termination

1. After the termination of the contract, the consumer shall refrain
from using the digital content or digital service and from making it
available to third parties.

2. Where the digital content was supplied on a tangible medium, the
consumer shall, at the request and at the expense of the trader,
return the tangible medium to the trader without undue delay. If the
trader decides to request the return of the tangible medium, that
request shall be made within 14 days of the day on which the trader

1s informed of the consumer's decision to terminate the contract.

3. The consumer shall not be liable to pay for any use made of the
digital content or digital service in the period, prior to the
termination of the contract, during which the digital content or the
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digital service was not in conformity.

Article 18

Time limits and means of reimbursement by the trader

. Any reimbursement that is owed to the consumer by the trader,
pursuant to Article 14(4) and (5) or 16(1), due to a price reduction
or termination of the contract shall be carried out without undue
delay and, in any event, within 14 days of the date on which the
trader is informed of the consumer's decision to invoke the
consumer's right for a price reduction or to terminate the contract.

. The trader shall carry out the reimbursement using the same means
of payment as the consumer used to pay for the digital content or
digital service, unless the consumer expressly agrees otherwise, and
provided that the consumer does not incur any fees as a result of
such reimbursement.

. The trader shall not impose any fee on the consumer in respect of

the reimbursement.

Article 19

Modification of the digital content or digital service

. Where the contract provides that the digital content or digital service
is to be supplied or made accessible to the consumer over a period
of time, the trader may modify the digital content or digital service
beyond what is necessary to maintain the digital content or digital
service in conformity in accordance with Articles 7 and 8, if the
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following conditions are met:

(a) the contract allows, and provides a valid reason for, such a
modification;

(b) such a modification is made without additional cost to the
consumer;

(c) the consumer is informed in a clear and comprehensible manner
of the modification; and

(d) in the cases referred to in paragraph 2, the consumer is informed
reasonably in advance on a durable medium of the features and
time of the modification and of the right to terminate the contract
in accordance with paragraph 2, or of the possibility to maintain
the digital content or digital service without such a modification
in accordance with paragraph 4.

. The consumer shall be entitled to terminate the contract if the
modification negatively impacts the consumer's access to or use of
the digital content or digital service, unless such negative impact is
only minor. In that case, the consumer shall be entitled to terminate
the contract free of charge within 30 days of the receipt of the
information or of the time when the digital content or digital service
has been modified by the trader, whichever is later.

. Where the consumer terminates the contract in accordance with
paragraph 2 of this Article, Articles 15 to 18 shall apply accordingly.

. Paragraphs 2 and 3 of this Article shall not apply if the trader has
enabled the consumer to maintain without additional cost the digital
content or digital service without the modification, and the digital
content or digital service remains in conformity.
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Article 20
Right of redress

Where the trader is liable to the consumer because of any failure to
supply the digital content or digital service, or because of a lack of
conformity resulting from an act or omission by a person in previous
links of the chain of transactions, the trader shall be entitled to pursue
remedies against the person or persons liable in the chain of
commercial transactions. The person against whom the trader may
pursue remedies, and the relevant actions and conditions of exercise,
shall be determined by national law.

Article 21

Enforcement

1. Member States shall ensure that adequate and effective means exist
to ensure compliance with this Directive.

2. The means referred to in paragraph 1 shall include provisions
whereby one or more of the following bodies, as determined by
national law, may take action under national law before the courts
or before the competent administrative bodies to ensure that the
national provisions transposing this Directive are applied:

(a) public bodies or their representatives;

(b) consumer organisations having a legitimate interest in protecting

consumers;

(c) professional organisations having a legitimate interest in acting;

(d) not-for-profit bodies, organisations or associations, active in the
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field of the protection of data subjects' rights and freedoms as
defined in Article 80 of Regulation (EU) 2016/679.

Article 22
Mandatory nature

1. Unless otherwise provided for in this Directive, any contractual
term which, to the detriment of the consumer, excludes the
application of the national measures transposing this Directive,
derogates from them or varies their effects before the failure to supply
or the lack of conformity is brought to the trader's attention by the
consumer, or before the modification of the digital content or digital
service in accordance with Article 19 is brought to the consumer's
attention by the trader, shall not be binding on the consumer.

2. This Directive shall not prevent the trader from offering the
consumer contractual arrangements that go beyond the protection
provided for in this Directive.

Article 23

Amendments to Regulation (EU) 2017/2394 and Directive 2009/22/EC

(1) In the Annex to Regulation (EU) 2017/2394, the following point is

added:
¢28. Directive (EU) 2019/770 of the European Parliament and of
the Council of 20 May 2019 on certain aspects concerning

contracts for the supply of digital content and digital services
(OJ L 136, 22.5.2019, p. 1)’.
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(2) In Annex I to Directive 2009/22/EC, the following point is added:
‘17. Directive (EU) 2019/770 of the European Parliament and of
the Council of 20 May 2019 on certain aspects concerning

contracts for the supply of digital content and digital services
(OJ L 136, 22.5.2019, p. 1)’.

Article 24

Transposition

1. By 1 July 2021 Member States shall adopt and publish the measures
necessary to comply with this Directive. They shall immediately

inform the Commission thereof.
They shall apply those measures from 1 January 2022.

When Member States adopt those measures, they shall contain a
reference to this Directive or be accompanied by such a reference on
the occasion of their official publication. The methods of making
such reference shall be laid down by Member States.

Member States shall communicate to the Commission the text of the
provisions of national law which they adopt in the field covered by
this Directive.

2. The provisions of this Directive shall apply to the supply of digital
content or digital services which occurs from 1 January 2022 with
the exception of Articles 19 and 20 of this Directive which shall
only apply to contracts concluded from that date.
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Article 25

Review

The Commission shall, not later than 12 June 2024 review the
application of this Directive and submit a report to the European
Parliament, to the Council and to the European Economic and Social
Committee. The report shall examine, inter alia, the case for
harmonisation of rules applicable to contracts for the supply of digital
content or digital services other than that covered by this Directive,
including supplied against advertisements.

Article 26

Entry into force

This Directive shall enter into force on the twentieth day following
that of its publication in the Official Journal of the European Union.

Article 27

Addressees

This Directive is addressed to the Member States.

Done at Brussels, 20 May 2019.

For the European Parliament For the Council
The President The President
A. TAJANI G. CIAMBA
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DIRECTIVE (EU) 2019/771 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL
of 20 May 2019

on certain aspects concerning contracts for the sale of goods,
amending Regulation (EU) 2017/2394 and Directive
2009/22/EC, and repealing Directive 1999/44/EC

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union,
and in particular Article 114 thereof,

Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social
Committee,

Acting in accordance with the ordinary legislative procedure,

Whereas:

(1) In order to remain competitive on global markets, the Union needs
to improve the functioning of the internal market and successfully
meet the multiple challenges posed today by an increasingly
technology-driven economy. The Digital Single Market Strategy
lays down a comprehensive framework facilitating the integration
of the digital dimension into the internal market. The first pillar of
the Digital Single Market Strategy tackles fragmentation in intra-
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EU trade by looking at all major obstacles to the development of
cross-border ecommerce, which constitutes the most significant

part of cross-border business-to-consumer sales of goods.

(2) Article 26(1) and (2) of the Treaty on the Functioning of the
European Union (TFEU) provide that the Union is to adopt
measures with the aim of establishing or ensuring the functioning
of the internal market, which is to comprise an area without
internal frontiers in which the free movement of goods and services
is ensured. Article 169(1) and point (a) of Article 169(2) TFEU
provide that the Union is to contribute to the attainment of a high
level of consumer protection through measures adopted pursuant to
Article 114 TFEU in the context of the completion of the internal
market. This Directive aims to strike the right balance between
achieving a high level of consumer protection and promoting the
competitiveness of enterprises, while ensuring respect for the
principle of subsidiarity.

(3) Certain aspects concerning contracts for the sale of goods should be
harmonised, taking as a base a high level of consumer protection,
in order to achieve a genuine digital single market, increase legal
certainty and reduce transaction costs, in particular for small and
medium-sized enterprises (‘SMEs’).

(4) E-commerce is a key driver for growth within the internal market.
However, its growth potential is far from being fully exploited. In
order to strengthen Union competitiveness and to boost growth,
the Union needs to act swiftly and encourage economic actors to
unleash the full potential offered by the internal market. The full
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potential of the internal market can only be unleashed if all
market participants enjoy smooth access to cross-border sales of
goods including in e-commerce transactions. The contract law
rules on the basis of which market participants conclude
transactions are among the key factors shaping business decisions
as to whether to offer goods cross-border. Those rules also
influence consumers' willingness to embrace and trust this type of
purchase.

(5) Technological evolution has led to a growing market for goods that
incorporate or are inter-connected with digital content or digital
services. Due to the increasing number of such devices and their
rapidly growing uptake by consumers, action at Union level is
needed in order to ensure that there is a high level of consumer
protection and to increase legal certainty as regards the rules
applicable to contracts for the sale of such products. Increasing
legal certainty would help to reinforce the trust of consumers and
sellers.

(6) Union rules applicable to the sales of goods are still fragmented,
although rules on delivery conditions and, as regards distance or
off-premises contracts, pre-contractual information requirements
and the right of withdrawal have already been fully harmonised
by Directive 2011/83/EU of the European Parliament and of the
Council (3). Other key contractual elements, such as the
conformity criteria, the remedies for a lack of conformity with the
contract and the main modalities for their exercise, are currently
subject to minimum harmonisation under Directive 1999/44/EC of
the European Parliament and of the Council (4). Member States
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have been allowed to go beyond the Union standards and introduce
or maintain rules that ensure that an even higher level of consumer
protection is achieved. In doing so, they have acted on different
elements and to different extents. Thus, national provisions
transposing Directive 1999/44/EC significantly diverge today on
essential elements, such as the absence or existence of a hierarchy
of remedies.

(7) Existing disparities can adversely affect businesses and consumers.
Pursuant to Regulation (EC) No 593/2008 of the European
Parliament and of the Council (5), businesses directing their
activities to consumers in other Member States are required to take
account of the mandatory consumer contract law rules of the
consumer's country of habitual residence. As those rules differ
among Member States, businesses can be faced with additional
costs. Consequently, many businesses might prefer to continue
trading domestically or only export to one or two Member States.
That choice of minimising exposure to costs and risks associated
with cross-border trade results in lost opportunities for commercial
expansion and economies of scale. SMEs in particular, are affected.

(8) While consumers enjoy a high level of protection when they
purchase from abroad as a result of the application of Regulation
(EC) No 593/2008, legal fragmentation also negatively affects
consumers' levels of confidence in cross-border transactions. While
several factors contribute to this mistrust, uncertainty about key
contractual rights ranks prominently among consumers' concerns.
This uncertainty exists independently of whether or not consumers
are protected by the mandatory consumer contract law rules of their
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own Member State in the event that sellers direct their cross-border
activities to them, or of whether or not consumers conclude cross-
border contracts with sellers without the respective seller pursuing

commercial activities in the consumer's Member State.

(9) While online sales of goods constitute the vast majority of cross-
border sales in the Union, differences in national contract laws
equally affect retailers using distance sales channels and retailers
selling face-to-face and prevent them from expanding across
borders. This Directive should cover all sales channels, in order to
create a level playing field for all businesses selling goods to
consumers. By laying down uniform rules across sales channels,
this Directive should avoid any divergence that would create
disproportionate burdens for the growing number of omnichannel
retailers in the Union. The need for retaining consistent rules on
sales and guarantees for all sales channels was confirmed in the
Commission's Fitness Check on consumer and marketing law
published on 29 May 2017, which also covered Directive
1999/44/EC.

(10) This Directive should cover rules applicable to the sales of goods,
including goods with digital elements, only in relation to key
contract elements needed to overcome contract-law related
barriers in the internal market. For this purpose, rules on
requirements for conformity, remedies available to consumers for
a lack of conformity of the goods with the contract and on the
main modalities for their exercise should be fully harmonised, and
the level of consumer protection, as compared to Directive
1999/44/EC, should be increased. Fully harmonised rules on some
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essential elements of consumer contract law would make it easier
for businesses, especially SMEs, to offer their products in other
Member States. Consumers would benefit from a high level of
consumer protection and welfare gains by fully harmonising key
rules.

(11) This Directive complements Directive 2011/83/EU. While
Directive 2011/83/EU mainly lays down provisions regarding
pre-contractual information requirements, the right of withdrawal
from distance and off-premises contracts and rules on delivery
and passing of risk, this Directive introduces rules on conformity
of the goods, remedies in the event of a lack of conformity and
modalities for their exercise.

(12) This Directive should only apply to tangible movable items that
constitute goods within the meaning laid down in this Directive.
Member States should therefore be free to regulate contracts for
the sale of immovable property, such as residential buildings, and
its main components intended to constitute a major part of such
immovable property.

(13) This Directive and Directive (EU) 2019/770 of the European
Parliament and of the Council (6) should complement each other.
While Directive (EU) 2019/770 lays down rules on certain
requirements concerning contracts for the supply of digital
content or digital services, this Directive lays down rules on
certain requirements concerning contracts for the sale of goods.
Accordingly, in order to meet the expectations of consumers and

ensure a clear-cut and simple legal framework for traders of

156



(14)

TR REF UML) P R
4apr vﬁq},ﬁ_{‘j\j/o#gﬁ*y"r SRS R SRR
EHERY s REFEREAZOP & RS PAR

1+
MmN FRETIRERESE MNP &

=

-

At THE -@REE TE G A aH 5
Flit s RAp LB F A EEIRBEE L A p T AR
SRR PR A BRI B S R PR - R
WAL HPEF LS AT RG] F T 5
B AW RN BTR S bAeiTE kR
fErEm e o e, Fa g e e
LEFE T RBER QRN DN F 0GR T K
BT AR T A i PRAET & 5 B 58 AT S
AR H T A A EIRFBDEI s bAr a2 5
EEIRB Y B gl YRS %ﬂm’z ar LTS
FEHE M ETEUNTHFHREDR Y
3 -

157



W HE EwE T & 2019/771 4 4 (EU)

digital content or digital services, Directive (EU) 2019/770
applies to the supply of digital content or digital services,
including digital content supplied on a tangible medium, such as
DVDs, CDs, USB sticks and memory cards, as well as to the
tangible medium itself, provided that the tangible medium serves
exclusively as a carrier of the digital content. In contrast, this
Directive should apply to contracts for the sale of goods,
including goods with digital elements which require digital
content or a digital service in order to perform their functions.

(14) The term ‘goods’ as provided for under this Directive should be
understood to include ‘goods with digital elements’, and therefore
to also refer to any digital content or digital service that is
incorporated in or interconnected with such goods, in such a way
that the absence of that digital content or digital service would
prevent the goods from performing their functions. Digital content
that is incorporated in or interconnected with a good can be any
data which are produced and supplied in digital form, such as
operating systems, applications and any other software. Digital
content can be pre-installed at the moment of the conclusion of
the sales contract or, where that contract so provides, can be
installed subsequently. Digital services inter-connected with a
good can include services which allow the creation, processing or
storage of data in digital form, or access thereto, such as software-
as-a-service offered in the cloud computing environment, the
continuous supply of traffic data in a navigation system, or the
continuous supply of individually adapted training plans in the
case of a smart watch.
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(15) This Directive should apply to contracts for the sale of goods,
including goods with digital elements where the absence of the
incorporated or inter-connected digital content or digital service
would prevent the goods from performing their functions and
where that digital content or service is provided with the goods
under the sales contract concerning those goods. Whether the
supply of the incorporated or inter-connected digital content or
digital service forms part of the sales contract with the seller
should depend on the content of this contract. This should include
incorporated or inter-connected digital content or digital services
the supply of which is explicitly required by the contract. It
should also include sales contracts which can be understood as
covering the supply of specific digital content or a specific digital
service because they are normal for goods of the same type and
the consumer could reasonably expect them given the nature of
the goods and taking into account any public statement made by
or on behalf of the seller or other persons in previous links of the
chain of transactions, including the producer. If, for example, a
smart TV were advertised as including a particular video
application, that video application would be considered to be part
of the sales contract. This should apply regardless of whether the
digital content or digital service is pre-installed in the good itself
or has to be downloaded subsequently on another device and is
only inter-connected to the good. For example, a smart phone
could come with a standardised preinstalled application provided
under the sales contract, such as an alarm application or a camera
application. Another possible example is that of a smart watch. In
such a case, the watch itself would be considered to be the good
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with digital elements, which can perform its functions only with
an application that is provided under the sales contract but has to
be downloaded by the consumer onto a smart phone; the
application would then be the interconnected digital element. This
should also apply if the incorporated or inter-connected digital
content or digital service is not supplied by the seller itself but is
supplied, under the sales contract, by a third party. In order to
avoid uncertainty for both sellers and consumers, in the event of
doubt as to whether the supply of the digital content or the digital
service forms part of the sales contract, the rules of this Directive
should apply. Furthermore, ascertaining a bilateral contractual
relationship, between the seller and the consumer, of which the
supply of the incorporated or inter-connected digital content or
digital service forms part should not be affected by the mere fact
that the consumer has to consent to a licensing agreement with a
third party in order to benefit from the digital content or the digital

service.

(16) In contrast, if the absence of the incorporated or interconnected
digital content or digital service does not prevent the goods from
performing their functions, or if the consumer concludes a
contract for the supply of digital content or a digital service which
does not form part of the contract concerning the sale of goods
with digital elements, that contract should be considered to be
separate from the contract for the sale of the goods, even if the
seller acts as an intermediary of that second contract with the
third-party supplier, and could fall within the scope of Directive
(EU) 2019/770 if the conditions of that Directive are met. For
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instance, if the consumer downloads a game application from an
app store onto a smart phone, the contract for the supply of the
game application is separate from the contract for the sale of the
smart phone itself. This Directive should therefore only apply to
the sales contract concerning the smart phone, while the supply of
the game application should fall under Directive (EU) 2019/770,
if the conditions of that Directive are met. Another example
would be where it is expressly agreed that the consumer buys a
smart phone without a specific operating system and the consumer
subsequently concludes a contract for the supply of an operating
system from a third party. In such a case, the supply of the
separately bought operating system would not form part of the
sales contract and therefore would not fall within the scope of this
Directive but could fall within the scope of Directive (EU)
2019/770, if the conditions of that Directive are met.

(17) For the purpose of legal clarity this Directive should lay down a
definition of a sales contract and also clearly define its scope. The
scope of this Directive should also cover contracts for goods that
are yet to be produced or manufactured, including under the
consumer's specifications. Furthermore, an installation of the
goods could fall within the scope of this Directive if the
installation forms part of the sales contract and has to be carried
out by the seller or under the seller's responsibility. Where a
contract includes elements of both sales of goods and provision of
services, it should be left to national law to determine whether the
whole contract can be classified as a sales contract within the
meaning of this Directive.
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(18) This Directive should not affect national law to the extent that the
matters concerned are not regulated by this Directive, in particular
with regard to the legality of the goods, damages and general
contract law aspects such as the formation, validity, nullity or
effects of contracts. The same should apply in relation to the
consequences of the termination of the contract and to certain
aspects regarding repair and replacement that are not regulated in
this Directive. When regulating the rights of parties to withhold
the performance of their obligations or part thereof until the other
party performs its obligations, Member States should remain free
to regulate the conditions and modalities regarding the
withholding of payment of the price by the consumer. Member
States should also remain free to regulate the consumer's
entitlement to compensation for damage suffered as a
consequence of an infringement by the seller of this Directive.
This Directive should also not affect national rules that do not
specifically concern consumer contracts and provide for specific
remedies for certain types of defects that were not apparent at the
time of conclusion of the sales contract, namely national
provisions which may lay down specific rules for the seller's
liability for hidden defects. This Directive should also not affect
national laws providing for non-contractual remedies for the
consumer, in the event of lack of conformity of goods, against
persons in previous links of the chain of transactions, for example
manufacturers, or other persons that fulfil the obligations of such
persons.

(19) This Directive should not affect the freedom of Member States to
allow consumers to choose a specific remedy if the lack of
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conformity of the goods becomes apparent shortly after delivery,
namely national provisions which provide for a right for the
consumer to reject goods with a defect and to treat the contract as
repudiated or ask for immediate replacement, within a specific
short period of time after the delivery of the goods, which should
not exceed 30 days.

(20) Member States should remain free to regulate information
obligations of the seller in connection with the conclusion of the
contract or the duty of the seller to warn the consumer about, for
instance, certain characteristics of the good, the suitability of
materials provided by the consumer or possible disadvantages
resulting from specific requests of the consumer, for example a
request by the consumer to use a specific fabric for the tailoring of
a ball gown.

(21) Member States should also remain free to extend the application
of the rules of this Directive to contracts that are excluded from
the scope of this Directive, or to otherwise regulate such
contracts. For instance, Member States should remain free to
extend the protection afforded to consumers by this Directive also
to natural or legal persons that are not consumers within the
meaning of this Directive, such as non-governmental organisations,
start-ups or SMEs.

(22) The definition of a consumer should cover natural persons who
are acting outside their trade, business, craft or profession.
However, Member States should also remain free to determine in
the case of dual purpose contracts, where the contract is
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concluded for purposes that are partly within and partly outside
the person’s trade, and where the trade purpose is so limited as
not to be predominant in the overall context of the contract,
whether, and under which conditions, that person should also be
considered a consumer.

(23) This Directive should apply to any contract whereby the seller
transfers or undertakes to transfer the ownership of goods to the
consumer. Platform providers could be considered to be sellers
under this Directive if they act for purposes relating to their own
business and as the direct contractual partner of the consumer for
the sale of goods. Member States should remain free to extend the
application of this Directive to platform providers that do not
fulfil the requirements for being considered a seller under this

Directive.

(24) In order to balance the need for legal certainty with an appropriate
flexibility of the legal rules, any reference in this Directive to
what can be expected from or by a person should be understood as
a reference to what can reasonably be expected. The standard of
reasonableness should be objectively ascertained, having regard to
the nature and purpose of the contract, the circumstances of the
case and to the usages and practices of the parties involved.

(25) In order to provide clarity as to what a consumer can expect from
the goods and what the seller would be liable for in the event of
failure to deliver what is expected, it is essential to fully
harmonise rules for determining whether goods are in conformity.
Any reference to conformity in this Directive should refer to
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conformity of the goods with the sales contract. In order to
safeguard the legitimate interests of both parties to a sales
contract, conformity should be assessed based on both subjective

and objective requirements for conformity.

(26) Therefore, the goods should comply with the requirements agreed
between the seller and the consumer in the sales contract. Such
requirements could cover, inter alia, the quantity, quality, type and
description of the goods, their fitness for a specific purpose, as
well as the delivery of the goods with the agreed accessories and
any instructions. The requirements in the sales contract should
include those resulting from pre-contractual information which, in
accordance with Directive 2011/83/EU, forms an integral part of
the sales contract.

(27) The notion of functionality should be understood to refer to the
ways in which the goods can perform their functions having
regard to their purpose. The notion of interoperability relates to
whether and to what extent the goods are able to function with
hardware or software that is different from those with which
goods of the same type are normally used. Successful functioning
could include, for instance, the ability of the goods to exchange
information with such other software or hardware and to use the
information exchanged.

(28) Given that the digital content or digital services incorporated in or
inter-connected with goods are constantly developing, sellers may
agree with consumers to provide updates for such goods. Updates,
as agreed in the sales contract, can improve and enhance the
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digital content or digital service element of goods, extend their
functionalities, adapt them to technical developments, protect
them against new security threats or serve other purposes. The
conformity of goods with digital content or digital services which
are incorporated in or inter-connected with the goods should,
therefore, also be assessed in relation to whether the digital
content or digital service element of such goods is updated in
accordance with the sales contract. Failure to supply updates that
had been agreed in the sales contract should be considered as a
lack of conformity of the goods. Moreover, defective or
incomplete updates should also be considered as a lack of
conformity of the goods, given that that would mean that such
updates are not performed in the manner stipulated in the sales
contract.

(29) In order to be in conformity, the goods should not only comply
with the subjective requirements for conformity but should in
addition comply with the objective requirements for conformity
set out in this Directive. Conformity should be assessed, inter alia,
by considering the purpose for which goods of the same type
would normally be used, whether they are supplied with the
accessories and instructions that the consumer can reasonably
expect to receive or whether they correspond to the sample or
model that the seller made available to the consumer. The goods
should also possess the qualities and features which are normal
for goods of the same type and which the consumer can
reasonably expect, given the nature of the goods and taking into
account any public statement made by or on behalf of the seller or
other persons in previous links of the chain of transactions.
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(30) In addition to contractually agreed updates, the seller should also
provide updates, including security updates, in order to ensure that
goods with digital elements remain in conformity. The seller's
obligation should be limited to updates which are necessary for
such goods to maintain their conformity with the objective and
subjective requirements for conformity laid down in this
Directive. Unless the parties have contractually agreed
otherwise, the seller should not be obliged to provide upgraded
versions of the digital content or digital service of the goods or
to improve or extend the functionalities of goods beyond the
conformity requirements. If an update provided by the seller, or
by a third party supplying the digital content or digital service
under the sales contract, causes a lack of conformity of the good
with digital elements, the seller should be liable for bringing the
good into conformity again. The consumer should remain free to
choose whether to install the updates provided. Where the
consumer decides not to install the updates which are necessary
for the goods with digital elements to maintain their conformity,
the consumer should however not expect such goods to remain
in conformity. The seller should inform the consumer that the
consumer's decision not to install updates which are necessary
for keeping the goods with digital elements in conformity,
including security updates, will affect the seller's liability for
conformity of those features of the goods with digital elements
which the relevant updates are supposed to maintain in
conformity. This Directive should not affect obligations to
provide security updates laid down in other Union law or in

national law.
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(31) In principle, in the case of goods with digital elements whereby
the digital content or digital service incorporated in or inter-
connected with the goods is supplied through a single act of
supply, the seller should only be liable for a lack of conformity
that exists at the time of delivery. However, the obligation to
provide updates should reflect the fact that the digital environment
of any such good constantly changes. Therefore, updates are a
necessary tool in order to ensure that the goods are able to
function in the same way that they did at the time of delivery.
Furthermore, in contrast to traditional goods, goods with digital
elements are not completely separate from the seller's sphere
because the seller, or a third person supplying the digital content
or digital service under the sales contract, is able to update the
goods from a distance, usually over the internet. Therefore, if the
digital content or digital service is supplied by a single act of
supply, the seller should be liable to provide the updates necessary
to keep the goods with digital elements in conformity for a period
of time that the consumer can reasonably expect, even if the
goods were in conformity at the time of delivery. The period of
time during which the consumer can reasonably expect to receive
updates should be assessed based on the type and purpose of the
goods and the digital elements, and taking into account the
circumstances and nature of the sales contract. A consumer would
normally expect to receive updates for at least as long as the
period during which the seller is liable for a lack of conformity,
while in some cases the consumer's reasonable expectation could
extend beyond that period, as might be the case particularly with
regard to security updates. In other cases, for instance as regards
goods with digital elements the purpose of which is limited in
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time, the seller's obligation to provide updates would normally be
limited to that time.

(32) Ensuring longer durability of goods is important for achieving
more sustainable consumption patterns and a circular economy.
Similarly, keeping non-compliant products out of the Union
market by strengthening market surveillance and providing the
right incentives to economic operators is essential in order to
increase trust in the functioning of the internal market. For those
purposes, product-specific Union legislation is the most
appropriate means of introducing durability and other product-
related requirements in relation to specific types or groups of
products, using for this purpose adapted criteria. This Directive
should therefore be complementary to the objectives pursued in
such Union product-specific legislation, and should include
durability as an objective criterion for the assessment of
conformity of goods. Durability in this Directive should refer to
the ability of the goods to maintain their required functions and
performance through normal use. In order for goods to be in
conformity, they should possess the durability which is normal for
goods of the same type and which the consumer can reasonably
expect given the nature of the specific goods, including the
possible need for reasonable maintenance of the goods, such as
the regular inspection or changing of filters in a car, and any
public statement made by or on behalf of any person constituting
a link in the chain of transactions. The assessment should also
take into account all other relevant circumstances, such as the
price of the goods and the intensity or frequency of the use that
the consumer makes of the goods. In addition, insofar as specific
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durability information is indicated in any pre-contractual
statement which forms part of the sales contract, the consumer
should be able to rely on them as a part of the subjective
requirements for conformity.

(33) Under this Directive, the seller should be obliged to deliver to the
consumer goods which are in conformity at the time of delivery. It
is possible that sellers would make use of spare parts in order to
fulfil their obligation to repair goods in the event of a lack of
conformity that existed at the time of delivery. While this
Directive should not impose an obligation on sellers to ensure the
availability of spare parts throughout a period of time as an
objective requirement for conformity, it should not affect other
provisions of national law obliging the seller, the producer or
other person constituting a link in the chain of transactions, to
ensure that spare parts are available or to inform consumers about
such availability.

(34) A large number of goods have to be installed before they can be
used effectively by the consumer. In addition, in the case of goods
with digital elements, the installation of the digital content or
digital service is usually necessary for the consumer to be able to
use such goods in line with their intended purpose. Therefore, any
lack of conformity resulting from an incorrect installation of the
goods, including from the incorrect installation of the digital
content or digital service incorporated in or inter-connected with
the goods, should be regarded as a lack of conformity, where the
installation was performed by the seller or under the seller's
control. Where the goods were intended to be installed by the
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consumer, a lack of conformity resulting from incorrect
installation should be regarded as a lack of conformity of the
goods, irrespective of whether the installation was performed by
the consumer or by a third party under the consumer's
responsibility, if the incorrect installation was due to short-
comings in the installation instructions, such as incompleteness or
a lack of clarity making the installation instructions difficult to

use for the average consumer.

(35) Conformity should cover material defects as well as legal defects.
Restrictions resulting from a violation of third-party rights, in
particular intellectual property rights, could prevent or limit the
use of the goods in accordance with the contract. Member States
should ensure that in such cases the consumer is entitled to
remedies for the lack of conformity as set out in this Directive,
unless national law provides for the nullity of the contract or for
its rescission in such cases.

(36) In order to ensure that there is sufficient flexibility in the rules, for
instance in relation to the sale of secondhand goods, it should be
possible for the parties to deviate from the objective requirements
for conformity provided for in this Directive. Such a deviation
should only be possible if the consumer was specifically informed
about it and if the consumer accepts it separately from other
statements or agreements, and by way of active and unequivocal

conduct.

(37) Enhancing legal certainty for both consumers and sellers requires
a clear indication of the time when the conformity of the goods
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should be assessed. The relevant time for assessing the conformity
of the goods should be the time when the goods are delivered.
This should also apply to goods which incorporate or are
interconnected with digital content or a digital service supplied
through a single act of supply. However, where the digital content
or digital service incorporated in or interconnected with the goods
is to be supplied continuously over a period of time, the relevant
time for the purpose of establishing conformity of that digital
content or digital service element should not be one specific
moment in time but rather a period of time, starting from the time
of delivery. For reasons of legal certainty, that period of time
should be equal to the period during which the seller is liable for a
lack of conformity.

(38) This Directive should not regulate the meaning of ‘delivery’,
which should be left to national law, in particular, as regards the
question of what the seller has to do in order to fulfil the seller's
obligation to deliver the goods. Furthermore, references to the
time of delivery in this Directive should be without prejudice to
the rules on the passing of risk provided for in Directive
2011/83/EU and accordingly implemented in the law of the
Member States.

(39) Goods with digital elements should be deemed to have been
delivered to the consumer when both the physical component of
the goods has been delivered and the single act of supply of the
digital content or digital service has been performed or the
continuous supply of the digital content or digital service over a
period of time has begun. This means that the seller should also
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make the digital content or digital service available or accessible
to the consumer in such a way that the digital content or digital
service, or any means suitable for downloading or accessing it,
has reached the sphere of the consumer and no further action is
required by the seller in order to enable the consumer to use the
digital content or digital service in accordance with the contract,
for example by providing a link or a download option. Therefore,
the relevant moment for establishing conformity should be the
time when the digital content or digital service is supplied, if the
physical component was delivered earlier. As a result, it can be
ensured that there is a uniform starting point for the liability
period for the physical component, on the one hand, and for the
digital element on the other hand. Moreover, in many cases the
consumer is unable to notice a defect in the physical component
before the digital content or digital service is supplied.

(40) Where goods require installation by the seller, the consumer in
certain cases is unable to use the goods or notice a defect before
the installation has been completed. Accordingly, where, under
the sales contract, the goods are to be installed by the seller or
under the seller's responsibility, the goods should be considered to
be delivered to the consumer when the installation is complete.

(41) In order to ensure that there is legal certainty for sellers and overall
consumer confidence in cross-border purchases, it is necessary to
provide for a period during which the consumer is entitled to
remedies for any lack of conformity that exists at the relevant time
for establishing conformity. Given that when implementing
Directive 1999/44/EC, a large majority of Member States have
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provided for a period of two years, and in practice that period is
considered reasonable by market participants, that period should
be maintained. The same period should apply in the case of goods
with digital elements. However, where the contract provides for
continuous supply for more than two years, the consumer should
be entitled to remedies for any lack of conformity of the digital
content or the digital service that occurs or becomes apparent
within the period during which the digital content or digital
service is to be supplied under the contract. In order to ensure that
there is flexibility for Member States to increase the level of
consumer protection in their national law, Member States should
be free to provide for longer time limits for the liability of the
seller than those laid down in this Directive.

(42) For reasons of coherence with the existing national legal systems,
Member States should be free to provide either that sellers are
liable for a lack of conformity that becomes apparent within a
specific period of time, possibly coupled with a limitation period,
or that consumers' remedies are only subject to a limitation period.
In the former case, Member States should ensure that the period
for the seller's liability is not circumvented by the limitation
period for the consumer's remedies. While this Directive should,
therefore, not harmonise the starting point of national limitation
periods, it should ensure that such limitation periods do not curtail
the consumers' right to exercise their remedies for any lack of
conformity which becomes apparent in the period during which
the seller is liable for a lack of conformity. In the latter case,
Member States should be able to maintain or introduce only a

limitation period for the consumer's remedies, without introducing
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a specific period within which the lack of conformity has to
become apparent in order for the seller to be liable. In order to
ensure that consumers are equally protected also in such cases,
Member States should ensure that where only a limitation period
applies, it should still allow consumers to exercise the remedies
for any lack of conformity that becomes apparent at least during
the period of time provided for in this Directive as a liability
period.

(43) As regards certain aspects, different treatment of second-hand
goods could be justifiable. Although a liability or limitation
period of two years or more usually reconciles the interests of
both the seller and the consumer, this might not be the case with
regard to second-hand goods. Member States should, therefore, be
allowed to enable the parties to agree on a shortened liability or
limitation period for such goods. Leaving this question to a
contractual agreement between the parties increases contractual
freedom and ensures that the consumer has to be informed both
about the nature of the good as a second-hand good, and the
shortened liability or limitation period. However, such a
contractually agreed period should not be shorter than one year.

(44) This Directive should not regulate the conditions under which the
liability period, as provided for in this Directive, or a limitation
period can be suspended or interrupted. Member States should,
therefore, be able to provide for the suspension or interruption of
the liability period or limitation period, for example in the event
of repair, replacement or negotiations between the seller and the
consumer with a view to an amicable settlement.
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(45) For a period of one year, or for a period of two years if Member
States choose to apply a two-year period, the consumer should
only need to prove that the good is not in conformity, without also
needing to prove that the lack of conformity actually existed at the
relevant time for establishing conformity. In order to rebut the
consumer's claim, the seller would need to prove that the lack of
conformity did not exist at that time. In addition, in some cases
the presumption that the lack of conformity existed at the relevant
time for establishing conformity could be incompatible with the
nature of the goods or the nature of the lack of conformity. The
former could be the case with goods that by nature deteriorate,
such as perishable products, for example flowers, or goods which
are only intended for a single use. An example of the latter would
be a lack of conformity, which can only be a result of an action by
the consumer or of an evident external cause which occurred after
the goods were delivered to the consumer. In the case of goods
with digital elements where the contract provides for continuous
supply of the digital content or digital service, the consumer
should not have to prove that the digital content or digital service
was not in conformity during the respective period of time for
establishing conformity. In order to rebut the consumer's claim,
the seller would need to prove that the digital content or digital
service was in conformity during that period.

(46) Member States should be allowed to maintain or introduce
provisions stipulating that, in order to benefit from the consumer's
rights, the consumer has to inform the seller of a lack of
conformity within a period not shorter than two months from the
date on which the consumer detected such lack of conformity.
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Member States should be allowed to ensure that consumers have a
higher level of protection, by not introducing such an obligation.

(47) In order to increase legal certainty and to eliminate one of the
major obstacles inhibiting the internal market, this Directive
should fully harmonise the remedies available to consumers for
lack of conformity of goods, and the conditions under which such
remedies can be exercised. In particular, in the event of lack of
conformity, consumers should be entitled to have the goods
brought into conformity or to receive a proportionate reduction in
the price or to terminate the contract.

(48) As regards bringing goods into conformity, consumers should
enjoy a choice between repair or replacement. Enabling
consumers to require repair should encourage sustainable
consumption and could contribute to greater durability of
products. The consumer's choice between repair and replacement
should only be limited where the option chosen would be legally
or factually impossible or would impose costs on the seller that
would be disproportionate, compared to the other option
available. For instance, it might be disproportionate to request the
replacement of goods because of a minor scratch, where such
replacement would create significant costs and the scratch could
easily be repaired.

(49) The seller should be allowed to refuse to bring the goods into
conformity if both repair and replacement are impossible, or they
would impose disproportionate costs on the seller. The same
should apply if either repair or replacement is impossible and the
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alternative remedy would impose disproportionate costs on the
seller. For instance, if goods are located in a place that is different
from where they were originally delivered, the costs of postage
and carriage could become disproportionate for the seller.

(50) When a lack of conformity becomes apparent, the consumer
should inform the seller about it in order to give the seller the
opportunity to bring the good into conformity. The seller should
do that within a reasonable period of time. Accordingly, the
consumer should not, in principle, be immediately entitled to a
price reduction or termination of the contract but should give the
seller reasonable time to repair or replace the non-conforming
good. If the seller has not repaired or replaced the good within
that time, the consumer should be entitled to claim and obtain a
price reduction or termination of the contract without waiting any
longer.

(51) If repair or replacement have not provided the consumer with a
proper remedy for the lack of conformity, the consumer should be
entitled to a price reduction or to terminate the contract. That
should be the case, in particular, where the seller has not
completed repair or replacement, or where it is clear from the
circumstances that the seller will not complete repair or
replacement, or the seller has refused to bring the goods into
conformity because repair and replacement are impossible or
would impose disproportionate costs on the seller.

(52) In certain situations, it could be justified that the consumer should
be entitled to have the price reduced or the contract terminated
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immediately. Where the seller has taken action to bring the goods
into conformity but a lack of conformity becomes apparent
subsequently, it should be objectively determined whether the
consumer should accept further attempts by the seller to bring the
goods into conformity, taking into account all the circumstances
of the case, such as the type and the value of the goods, and the
nature and the significance of the lack of conformity. In
particular, for expensive or complex goods it could be justified
to allow the seller another attempt to remedy the lack of
conformity. It should also be taken into account whether the
consumer can be expected to maintain confidence in the ability
of the seller to bring the goods into conformity or not, for
instance, due to the same problem appearing twice. Similarly, in
certain situations, the lack of conformity could be of such a
serious nature that the consumer cannot maintain confidence in
the ability of the seller to bring the goods into conformity, such
as where the lack of conformity severely affects the ability of the
consumer to make normal use of the goods and the consumer
cannot be expected to trust that repair or replacement by the
seller would remedy the problem.

(53) In order to maintain a balance between the rights and obligations
of the contracting parties, the consumer should enjoy the right to
terminate the contract only in cases where the lack of conformity
is not minor.

(54) Member States should be able to regulate the conditions under
which the performance of the debtor can be fulfilled by another
person, for example the conditions under which the seller's
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obligation to repair a good can be performed by the consumer or a
third party at the seller's expense.

(55) In order to protect consumers against the risk of extended delays,
any repair or replacement should be successfully completed
within a reasonable period of time. What is considered to be a
reasonable time for completing a repair or replacement should
correspond to the shortest possible time necessary for completing
the repair or replacement. That time should be objectively
determined by considering the nature and complexity of the
goods, the nature and severity of the lack of conformity, and the
effort needed to complete repair or replacement. When
implementing this Directive, Member States should be able to
interpret the notion of reasonable time for completing repair or
replacement, by providing for fixed periods that could generally
be considered reasonable for repair or replacement, in particular
with regard to specific categories of products.

(56) This Directive should not lay down provisions on where the
obligations of a debtor have to be performed. This Directive
should, therefore, neither specify the place of delivery, nor
prescribe where the repair or replacement should take place; such
questions should be left to national law.

(57) Where the seller brings the good into conformity by replacement,
the consumer should not be obliged to pay for the normal use of
the goods before they were replaced. The use of the goods should
be considered normal if it is in accordance with the nature and
purpose of the goods.
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(58) In order to make the right to terminate effective for consumers, in
situations where the consumer acquires multiple goods and the
lack of conformity only affects some of the goods delivered under
the contract, the consumer should have the right to terminate the
contract also in relation to the other goods acquired together with
the non-conforming goods, even if those other goods are in
conformity, if the consumer cannot reasonably be expected to
accept to keep only the conforming goods.

(59) Where the consumer terminates the contract due to the lack of
conformity, this Directive should prescribe rules only on the
main effects of and modalities for the right of termination, in
particular the obligation for the parties to return what they have
received. Thus, the seller should be obliged to refund the price
received from the consumer and the consumer should return the
goods.

(60) This Directive should not affect the freedom of Member States to
regulate the consequences of termination other than those
provided for in this Directive, such as the consequences of the
decrease of the value of the goods or of their destruction or loss.
Member States should also be allowed to regulate the modalities
for reimbursement of the price to the consumer, for example the
modalities concerning the means to be used for such
reimbursement or concerning possible costs and fees incurred as a
result of the reimbursement. Member States should, for instance,
also have the freedom to provide for certain time limits for the
reimbursement of the price or for the return of the goods.
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(61) The principle of the seller's liability for damages is an essential
element of sales contracts. Consumers should, therefore, be
entitled to claim compensation for any detriment caused by an
infringement by the seller of this Directive, including for damage
suffered as a consequence of a lack of conformity. Such
compensation should put the consumer as much as possible into
the position in which the consumer would have been had the
goods been in conformity. As the existence of such a right to
damages is already ensured in all Member States, this Directive
should be without prejudice to national rules on the
compensation of consumers for harm resulting from
infringement of those rules. Member States should also remain
free to regulate consumers' entitlement to compensation for
situations in which the repair or replacement caused significant

inconvenience or was delayed.

(62) In order to ensure that there is transparency, certain requirements
as regards commercial guarantees should be provided, alongside
the pre-contractual information requirements on the existence
and conditions of commercial guarantees set out in Directive
2011/83/EU. Moreover, in order to improve legal certainty and
to avoid consumers being misled, this Directive should provide
that, where commercial guarantee conditions contained in
associated advertisements are more favourable to the consumer
than those included in the guarantee statement, the more
advantageous conditions should prevail. Finally, this Directive
should provide rules on the content of the guarantee statement
and on the way it should be made available to consumers. For
instance, the guarantee statement should include the terms of the
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commercial guarantee and state that the legal guarantee of
conformity is unaffected by the commercial guarantee, making it
clear that the commercial guarantee terms constitute an
undertaking that is additional to the legal guarantee of
conformity. Member States should be free to lay down rules on
other aspects of commercial guarantees not covered by this
Directive, for example on associating debtors other than the
guarantor with the commercial guarantee, provided that those
rules do not deprive consumers of the protection afforded to
them by the fully harmonised provisions of this Directive on
commercial guarantees. While Member States should remain
free to require that commercial guarantees be provided free of
charge, they should ensure that any undertaking by the seller or
the producer which falls under the definition of commercial
guarantees as set out in this Directive complies with the
harmonised rules of this Directive.

(63) Considering that the seller is liable towards the consumer for any
lack of conformity of the goods resulting from an act or omission
of the seller or a third party, the seller should be able to pursue
remedies against the person responsible in previous links of the
chain of transactions. Such remedies should include those for a
lack of conformity which results from the omission of an update,
including a security update, which would have been necessary to
keep the good with digital elements in conformity. However, this
Directive should not affect the principle of freedom of contract
between the seller and other parties in the chain of transactions.
The details for exercising that right, in particular against whom
and how such remedies are to be pursued and whether the
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remedies are of a mandatory nature, should be provided by the
Member States. The question as to whether the consumer can also
raise a claim directly against a person in previous links of the
chain of transactions should not be regulated by this Directive,
except in cases where a producer offers the consumer a
commercial guarantee for the goods.

(64) Persons or organisations regarded under national law as having a
legitimate interest in protecting consumer contractual rights
should be afforded the right to initiate proceedings, either before a
court or before an administrative authority which is competent to
decide wupon complaints or to initiate appropriate legal
proceedings.

(65) Nothing in this Directive should prejudice the application of rules
of private international law, in particular Regulation (EC) No
593/2008 and Regulation (EU) No 1215/2012 of the European
Parliament and of the Council

(66) Directive 1999/44/EC should be repealed. The date of repeal
should be aligned with the transposition date of this Directive. In
order to ensure that the laws, regulations and administrative
provisions necessary for Member States to comply with this
Directive are applied in a uniform manner to contracts
concluded from the transposition date onwards, this Directive
should not apply to contracts concluded before its transposition
date.

(67) The Annex to Regulation (EU) 2017/2394 of the European
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Parliament and of the Council (8) should be amended to include a
reference to this Directive so as to facilitate cross-border
cooperation on enforcement of this Directive.

(68) Annex I to Directive 2009/22/EC of the European Parliament and
of the Council (9) should be amended to include a reference to
this Directive so as to ensure that the collective interests of
consumers laid down in this Directive are protected.

(69) In accordance with the Joint Political Declaration of 28 September
2011 of Member States and the Commission on explanatory
documents (10), Member States have undertaken to accompany,
in justified cases, the notification of their transposition measures
with one or more documents explaining the relationship between
the components of a directive and the corresponding parts of
national transposition instruments. With regard to this Directive,
the legislator considers the transmission of such documents to be
justified.

(70) Since the objective of this Directive, namely to contribute to the
functioning of the internal market by tackling in a consistent
manner contract law-related obstacles for the cross-border sales
of goods in the Union, cannot be sufficiently achieved by the
Member States, due to the fact that each Member State
individually is not in a position to tackle the existing fragmented
legal framework by ensuring the coherence of its law with the
laws of other Member States, but can rather, by removing the
principal contract law-related obstacles through full
harmonisation, be better achieved at Union level, the Union may
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adopt measures, in accordance with the principle of subsidiarity as
set out in Article 5 of the Treaty on European Union. In
accordance with the principle of proportionality, as set out in that
Article, this Directive does not go beyond what is necessary in
order to achieve this objective.

(71) It is appropriate for the Commission to review the application of
this Directive five years after its entry into force, including in
particular the provisions regarding remedies, the burden of proof
— also with respect to second-hand goods as well as goods sold at
public auctions — and the producer's commercial guarantee of
durability. The Commission should also assess whether the
application of this Directive and of Directive (EU) 2019/770
ensures a consistent and coherent legal framework with regard to
the supply of digital content or digital services and goods with
digital elements.

(72) This Directive respects the fundamental rights and freedoms and
observes the principles recognised in particular by the Charter of
Fundamental Rights of the European Union, including those
enshrined in Articles 16, 38 and 47 thereof.
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HAVE ADOPTED THIS DIRECTIVE:

Article 1
Subject matter and purpose

The purpose of this Directive is to contribute to the proper functioning
of the internal market while providing for a high level of consumer
protection, by laying down common rules on certain requirements
concerning sales contracts concluded between sellers and consumers,
in particular rules on the conformity of goods with the contract,
remedies in the event of a lack of such conformity, the modalities for

the exercise of those remedies, and on commercial guarantees.

Article 2
Definitions
For the purposes of this Directive, the following definitions apply:

(1) ‘sales contract’ means any contract under which the seller transfers
or undertakes to transfer ownership of goods to a consumer, and
the consumer pays or undertakes to pay the price thereof;

(2) ‘consumer’ means any natural person who, in relation to contracts
covered by this Directive, is acting for purposes which are outside
that person's trade, business, craft or profession;

(3) ‘seller’ means any natural person or any legal person, irrespective
of whether privately or publicly owned, that is acting, including
through any other person acting in that natural or legal person's
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(4)

)

(6)

(7

name or on that person's behalf, for purposes relating to that
person’s trade, business, craft or profession, in relation to contracts

covered by this Directive;

‘producer’ means a manufacturer of goods, an importer of goods
into the Union or any person purporting to be a producer by
placing its name, trade mark or other distinctive sign on the goods;

‘goods’ means:

(a) any tangible movable items; water, gas and electricity are to be
considered as goods within the meaning of this Directive
where they are put up for sale in a limited volume or a set
quantity;

(b) any tangible movable items that incorporate or are
interconnected with digital content or a digital service in such
a way that the absence of that digital content or digital service
would prevent the goods from performing their functions
(‘goods with digital elements’);

‘digital content’ means data which are produced and supplied in
digital form;

‘digital service’ means:

(a) a service that allows the consumer to create, process, store or
access data in digital form; or

(b) a service that allows the sharing of or any other interaction
with data in digital form uploaded or created by the consumer
or other users of that service;
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(8)

)

(10)

(11)

(12)

(13)

‘compatibility’ means the ability of the goods to function with
hardware or software with which goods of the same type are
normally used, without the need to convert the goods, hardware or

software;

‘functionality’ means the ability of the goods to perform their
functions having regard to their purpose;

‘interoperability’ means the ability of the goods to function with
hardware or software different from those with which goods of

the same type are normally used;

‘durable medium’ means any instrument which enables the
consumer or the seller to store information addressed personally
to that person in a way that is accessible for future reference, for a
period of time adequate for the purposes of the information, and
which allows the unchanged reproduction of the information
stored;

‘commercial guarantee’ means any undertaking by the seller or a
producer (the guarantor) to the consumer, in addition to the
seller's legal obligation relating to the guarantee of conformity, to
reimburse the price paid or to replace, repair or service goods in
any way if they do not meet the specifications or any other
requirements not related to conformity set out in the guarantee
statement or in the relevant advertising available at the time of, or
before the conclusion of the contract;

‘durability’ means the ability of the goods to maintain their
required functions and performance through normal use;
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(14) ‘free of charge’ means free of the necessary costs incurred in
order to bring the goods into conformity, particularly the cost of
postage, carriage, lab our or materials;

(15) ‘public auction’ means a method of sale where goods or services
are offered by the seller to consumers, who attend or are given the
possibility to attend the auction in person, through a transparent,
competitive bidding procedure run by an auctioneer and where
the successful bidder is bound to purchase the goods or services.

Article 3
Scope

1. This Directive shall apply to sales contracts between a consumer and
a seller.

2. Contracts between a consumer and a seller for the supply of goods
to be manufactured or produced shall also be deemed sales contracts
for the purpose of this Directive.

3. This Directive shall not apply to contracts for the supply of digital
content or digital services. It shall, however, apply to digital content
or digital services which are incorporated in or inter-connected with
goods in the meaning of point (5)(b) of Article 2, and are provided
with the goods under the sales contract, irrespective of whether such
digital content or digital service is supplied by the seller or by a
third party. In the event of doubt as to whether the supply of
incorporated or inter-connected digital content or an incorporated or
inter-connected digital service forms part of the sales contract, the
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digital content or digital service shall be presumed to be covered by
the sales contract.

4. This Directive shall not apply to:

7.

(a) any tangible medium which serves exclusively as a carrier for
digital content; or

(b) any goods sold by way of execution or otherwise by authority

of law.

. Member States may exclude from the scope of this Directive

contracts for the sale of:
(a) second-hand goods sold at public auction; and
(b) living animals.

In the case referred to in point (a), clear and comprehensive
information that the rights deriving from this Directive do not apply

shall be made easily available to consumers.

This Directive shall not affect the freedom of Member States to
regulate aspects of general contract law, such as rules on the
formation, validity, nullity or effects of contracts, including the
consequences of the termination of a contract, in so far as they are

not regulated in this Directive, or the right to damages.

This Directive shall not affect the freedom of Member States to
allow consumers to choose a specific remedy, if the lack of
conformity of the goods becomes apparent within a period after
delivery, not exceeding 30 days. In addition, this Directive shall not
affect national rules not specific to consumer contracts providing for
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specific remedies for certain types of defects that were not apparent
at the time of conclusion of the sales contract.

Article 4

Level of harmonisation

Member States shall not maintain or introduce, in their national law,
provisions diverging from those laid down in this Directive, including
more, or less, stringent provisions to ensure a different level of

consumer protection, unless otherwise provided for in this Directive.

Article 5
Conformity of goods

The seller shall deliver goods to the consumer that meet the
requirements set out in Articles 6, 7 and 8, where applicable, without
prejudice to Article 9.

Article 6
Subjective requirements for conformity

In order to conform with the sales contract, the goods shall, in

particular, where applicable:

(a) be of the description, type, quantity and quality, and possess the
functionality, compatibility, interoperability and other features,
as required by the sales contract;
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(b) be fit for any particular purpose for which the consumer requires
them and which the consumer made known to the seller at the
latest at the time of the conclusion of the sales contract, and in
respect of which the seller has given acceptance;

(c) be delivered with all accessories and instructions, including on
installation, as stipulated by the sales contract; and

(d) be supplied with updates as stipulated by the sales contract.

Article 7
Objective requirements for conformity

1. In addition to complying with any subjective requirement for
conformity, the goods shall:

(a) be fit for the purposes for which goods of the same type would
normally be used, taking into account, where applicable, any
existing Union and national law, technical standards or, in the
absence of such technical standards, applicable sector-specific
industry codes of conduct;

(b) where applicable, be of the quality and correspond to the
description of a sample or model that the seller made available
to the consumer before the conclusion of the contract;

(c) where applicable, be delivered along with such accessories,
including packaging, installation instructions or other instructions,

as the consumer may reasonably expect to receive; and

(d) be of the quantity and possess the qualities and other features,
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including in relation to durability, functionality, compatibility
and security normal for goods of the same type and which the
consumer may reasonably expect given the nature of the goods
and taking into account any public statement made by or on
behalf of the seller, or other persons in previous links of the
chain of transactions, including the producer, particularly in
advertising or on labelling.

2. The seller shall not be bound by public statements, as referred to in
point (d) of paragraph 1 if the seller shows that:

(a) the seller was not, and could not reasonably have been, aware of
the public statement in question;

(b) by the time of conclusion of the contract, the public statement
had been corrected in the same way as, or in a way comparable
to how, it had been made; or

(c) the decision to buy the goods could not have been influenced by
the public statement.

3. In the case of goods with digital elements, the seller shall ensure that
the consumer is informed of and supplied with updates, including
security updates, that are necessary to keep those goods in
conformity, for the period of time:

(a) that the consumer may reasonably expect given the type and
purpose of the goods and the digital elements, and taking into
account the circumstances and nature of the contract, where the
sales contract provides for a single act of supply of the digital
content or digital service; or
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(b) indicated in Article 10(2) or (5), as applicable, where the sales
contract provides for a continuous supply of the digital content
or digital service over a period of time.

. Where the consumer fails to install within a reasonable time updates
supplied in accordance with paragraph 3, the seller shall not be
liable for any lack of conformity resulting solely from the lack of
the relevant update, provided that:

(a) the seller informed the consumer about the availability of the
update and the consequences of the failure of the consumer to
install it; and

(b) the failure of the consumer to install or the incorrect installation
by the consumer of the update was not due to shortcomings in
the installation instructions provided to the consumer.

. There shall be no lack of conformity within the meaning of paragraph
1 or 3 if, at the time of the conclusion of the sales contract, the
consumer was specifically informed that a particular characteristic
of the goods was deviating from the objective requirements for
conformity laid down in paragraph 1 or 3 and the consumer
expressly and separately accepted that deviation when concluding
the sales contract.

Article 8

Incorrect installation of the goods

Any lack of conformity resulting from the incorrect installation of the

goods shall be regarded as lack of conformity of the goods, if:
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(a) the installation forms part of the sales contract and was carried
out by the seller or under the seller's responsibility; or

(b) the installation, intended to be carried out by the consumer, was
done by the consumer and the incorrect installation was due to
shortcomings in the installation instructions provided by the seller
or, in the case of goods with digital elements, provided by the
seller or by the supplier of the digital content or digital service.

Article 9
Third-party rights

Where a restriction resulting from a violation of any right of a third
party, in particular intellectual property rights, prevents or limits the
use of the goods in accordance with Articles 6 and 7, Member States
shall ensure that the consumer is entitled to the remedies for lack of
conformity provided for in Article 13, unless national law provides for
the nullity or rescission of the sales contract in such cases.

Article 10

Liability of the seller

1. The seller shall be liable to the consumer for any lack of conformity
which exists at the time when the goods were delivered and which
becomes apparent within two years of that time. Without prejudice
to Article 7(3), this paragraph shall also apply to goods with digital
elements.

2. In the case of goods with digital elements, where the sales contract
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provides for a continuous supply of the digital content or digital
service over a period of time, the seller shall also be liable for any
lack of conformity of the digital content or digital service that
occurs or becomes apparent within two years of the time when the
goods with digital elements were delivered. Where the contract
provides for a continuous supply for more than two years, the seller
shall be liable for any lack of conformity of the digital content or
digital service that occurs or becomes apparent within the period of
time during which the digital content or digital service is to be
supplied under the sales contract.

. Member States may maintain or introduce longer time limits than

those referred to in paragraphs 1 and 2.

. If, under national law, the remedies provided for in Article 13 are
also subject to a limitation period, Member States shall ensure that
such limitation period allows the consumer to exercise the remedies
laid down in Article 13 for any lack of conformity for which the
seller is liable pursuant to paragraphs 1 and 2 of this Article, and
which becomes apparent within the period of time referred to in
those paragraphs.

. Notwithstanding paragraphs 1 and 2 of this Article, Member States
may maintain or introduce only a limitation period for the remedies
provided for in Article 13. Member States shall ensure that such
limitation period allows the consumer to exercise the remedies laid
down in Article 13 for any lack of conformity for which the seller is
liable pursuant to paragraphs 1 and 2 of this Article, and which
becomes apparent during the period of time referred to in those
paragraphs.
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6. Member States may provide that, in the case of second-hand goods,
the seller and the consumer can agree to contractual terms or
agreements with a shorter liability or limitation period than those
referred to in paragraphs 1, 2 and 5, provided that such shorter
periods shall not be less than one year.

Article 11

Burden of proof

1. Any lack of conformity which becomes apparent within one year of
the time when the goods were delivered shall be presumed to have
existed at the time when the goods were delivered, unless proved
otherwise or unless this presumption is incompatible with the nature
of the goods or with the nature of the lack of conformity. This
paragraph shall also apply to goods with digital elements.

2. Instead of the one-year period laid down in paragraph 1, Member
States may maintain or introduce a period of two years from the
time when the goods were delivered.

3. In the case of goods with digital elements where the sales contract
provides for the continuous supply of the digital content or digital
service over a period of time, the burden of proof with regard to
whether the digital content or digital service was in conformity
within the period of time referred to in Article 10(2) shall be on the
seller for a lack of conformity which becomes apparent within the
period of time referred to in that Article.
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Article 12
Obligation to notify

Member States may maintain or introduce provisions stipulating that,
in order to benefit from the consumer's rights, the consumer has to
inform the seller of a lack of conformity within a period of at least 2
months of the date on which the consumer detected such lack of

conformity.

Article 13
Remedies for lack of conformity

1. In the event of a lack of conformity, the consumer shall be entitled
to have the goods brought into conformity or to receive a
proportionate reduction in the price, or to terminate the contract,
under the conditions set out in this Article.

2. In order to have the goods brought into conformity, the consumer
may choose between repair and replacement, unless the remedy
chosen would be impossible or, compared to the other remedy,
would impose costs on the seller that would be disproportionate,

taking into account all circumstances, including:

(a) the value the goods would have if there were no lack of
conformity;

(b) the significance of the lack of conformity; and

(c) whether the alternative remedy could be provided without

significant inconvenience to the consumer.
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3. The seller may refuse to bring the goods into conformity if repair

and replacement are impossible or would impose costs on the
seller that would be disproportionate, taking into account all
circumstances including those mentioned in points (a) and (b) of
paragraph 2.

4. The consumer shall be entitled to either a proportionate reduction of

S.

the price in accordance with Article 15 or the termination of the
sales contract in accordance with Article 16 in any of the following
cases:

(a) the seller has not completed repair or replacement or, where
applicable, has not completed repair or replacement in
accordance with Article 14(2) and (3), or the seller has refused
to bring the goods into conformity in accordance with
paragraph 3 of this Article;

(b) a lack of conformity appears despite the seller having
attempted to bring the goods into conformity;

(c) the lack of conformity is of such a serious nature as to justify
an immediate price reduction or termination of the sales
contract; or

(d) the seller has declared, or it is clear from the circumstances,
that the seller will not bring the goods into conformity within a
reasonable time, or without significant inconvenience for the

consumer.

The consumer shall not be entitled to terminate the contract if the
lack of conformity is only minor. The burden of proof with regard
to whether the lack of conformity is minor shall be on the seller.
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6. The consumer shall have the right to withhold payment of any
outstanding part of the price or a part thereof until the seller has
fulfilled the seller's obligations under this Directive. Member States
may determine the conditions and modalities for the consumer to
exercise the right to withhold the payment.

7. Member States may regulate whether and to what extent a
contribution of the consumer to the lack of conformity affects the

consumer's right to remedies.

Article 14
Repair or replacement of the goods
1. Repairs or replacements shall be carried out:
(a) free of charge;

(b) within a reasonable period of time from the moment the seller
has been informed by the consumer about the lack of conformity;
and

(c) without any significant inconvenience to the consumer, taking
into account the nature of the goods and the purpose for which
the consumer required the goods.

2. Where the lack of conformity is to be remedied by repair or
replacement of the goods, the consumer shall make the goods
available to the seller. The seller shall take back the replaced goods
at the seller's expense.

3. Where a repair requires the removal of goods that had been installed
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in a manner consistent with their nature and purpose before the lack
of conformity became apparent, or where such goods are to be
replaced, the obligation to repair or replace the goods shall include
the removal of the non-conforming goods, and the installation of
replacement goods or repaired goods, or bearing the costs of that
removal and installation.

4. The consumer shall not be liable to pay for normal use made of the
replaced goods during the period prior to their replacement.

Article 15
Price reduction

The reduction of price shall be proportionate to the decrease in the
value of the goods which were received by the consumer compared to

the value the goods would have if they were in conformity.

Article 16

Termination of the sales contract

1. The consumer shall exercise the right to terminate the sales contract
by means of a statement to the seller expressing the decision to
terminate the sales contract.

2. Where the lack of conformity relates to only some of the goods
delivered under the sales contract and there is a ground for
termination of the sales contract pursuant to Article 13, the
consumer may terminate the sales contract only in relation to those
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goods, and in relation to any other goods which the consumer
acquired together with the non-conforming goods if the consumer
cannot reasonably be expected to accept to keep only the
conforming goods.

3. Where the consumer terminates a sales contract as a whole or, in
accordance with paragraph 2, in relation to some of the goods
delivered under the sales contract:

(a) the consumer shall return to the seller, at the seller’s expense, the

goods; and

(b) the seller shall reimburse to the consumer the price paid for the
goods upon receipt of the goods or of evidence provided by the
consumer of having sent back the goods.

For the purposes of this paragraph, Member States may determine

the modalities for return and reimbursement.

Article 17

Commercial guarantees

1. Any commercial guarantee shall be binding on the guarantor under
the conditions laid down in the commercial guarantee statement and
associated advertising available at the time, or before the
conclusion, of the contract. Under the conditions laid down in this
Article and without prejudice to any other applicable provisions of
Union or national law, where a producer offers to the consumer a
commercial guarantee of durability for certain goods for a certain
period of time, the producer shall be liable directly to the consumer,
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during the entire period of the commercial guarantee of durability
for repair or replacement of the goods in accordance with Article 14.
The producer may offer to the consumer more favourable conditions
in the commercial guarantee of durability statement. If the
conditions laid out in the commercial guarantee statement are less
advantageous to the consumer than those laid down in the associated
advertising, the commercial guarantee shall be binding under the
conditions laid down in the advertising relating to the commercial
guarantee, unless, before the conclusion of the contract, the
associated advertising was corrected in the same way or in a
comparable way to that in which it was made.

. The commercial guarantee statement shall be provided to the
consumer on a durable medium at the latest at the time of the delivery
of the goods. The commercial guarantee statement shall be expressed
in plain, intelligible language. It shall include the following:

(a) a clear statement that the consumer is entitled by law to remedies
from the seller free of charge in the event of a lack of
conformity of the goods and that those remedies are not affected

by the commercial guarantee;
(b) the name and address of the guarantor;

(c) the procedure to be followed by the consumer to obtain the

implementation of the commercial guarantee;

(d) the designation of the goods to which the commercial guarantee
applies; and
(e) the terms of the commercial guarantee.
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3. Non-compliance with paragraph 2 shall not affect the binding nature

of the commercial guarantee for the guarantor.

4. Member States may lay down rules on other aspects concerning
commercial guarantees which are not regulated in this Article,
including rules on the language or languages in which the commercial

guarantee statement is to be made available to the consumer.

Article 18
Right of redress

Where the seller is liable to the consumer because of a lack of
conformity resulting from an act or omission, including omitting to
provide updates to goods with digital elements in accordance with
Article 7(3), by a person in previous links of the chain of transactions,
the seller shall be entitled to pursue remedies against the person or
persons liable in the chain of transactions. The person against whom
the seller may pursue remedies and the relevant actions and conditions
of exercise, shall be determined by national law.

Article 19

Enforcement

1. Member States shall ensure that adequate and effective means exist
to ensure compliance with this Directive.

2. The means referred to in paragraph 1 shall include provisions
whereby one or more of the following bodies, as determined by

national law, may take action under national law before the courts

252



3 21 i¥
5 F4E
Logzbddn 4 75 R i ¢ ﬂk%*%ﬂm Ty
%’ri’f:,iifﬂdi’;v‘,’.\l;‘]ﬁ;#ﬁj\}]% HLFF ﬂw*w’ﬁ I#IJ‘\‘
Kqﬁ;JE FI%‘ﬁ){% sm i‘J-/}i .‘k]«f l'+—r}\ s ?‘J’}i aﬁ’;ﬁ
EECT O

2 Mp £ ARG RE R FAE A L RRLF

253



W HE EwE T & 2019/771 4 4 (EU)

or before the competent administrative bodies to ensure that the

national provisions transposing this Directive are applied:

(a) public bodies or their representatives;

(b) consumer organisations having a legitimate interest in protecting
consumers;

(c) professional organisations having a legitimate interest in acting.

Article 20

Consumer information

Member States shall take appropriate measures to ensure that
information on the rights of consumers under this Directive, and on the
means to enforce those rights, are available to consumers.

Article 21

Mandatory nature

1. Unless otherwise provided for in this Directive, any contractual
agreement which, to the detriment of the consumer, excludes the
application of national measures transposing this Directive,
derogates from them, or varies their effect, before the lack of
conformity of the goods is brought to the seller's attention by the
consumer, shall not be binding on the consumer.

2. This Directive shall not prevent the seller from offering to the
consumer contractual arrangements that go beyond the protection
provided for in this Directive.
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Article 22

Amendments to Regulation (EU) 2017/2394 and Directive
2009/22/EC

(1) In the Annex to Regulation (EU) 2017/2394, point 3 is replaced by
the following:

‘3. Directive (EU) 2019/771 of the European Parliament and of the
Council of 20 May 2019 on certain aspects concerning
contracts for the sale of goods, amending Regulation (EU)
2017/2394 and Directive 2009/22/EC and repealing Directive
1999/44/EC (OJ L 136, 22.5.2019, p. 28).’;

(2) In Annex I to Directive 2009/22/EC, point 7 is replaced by the
following:

7. Directive (EU) 2019/771 of the European Parliament and of the
Council of 20 May 2019 on certain aspects concerning contracts
for the sale of goods, amending Regulation (EU) 2017/2394 and
Directive 2009/22/EC and repealing Directive 1999/44/EC (OJ
L 136, 22.5.2019, p. 28).".

Article 23
Repeal of Directive 1999/44/EC

Directive 1999/44/EC is repealed with effect from 1 January 2022.

References to the repealed Directive shall be construed as references to
this Directive and shall be read in accordance with the correlation
table set out in Annex.

256



¥ 24 i
%

Lo§ AR 2021 & 7 7 1 poslE ot = idgdsre g
2ZARMH S B LR LR §

fREBIER 20224 11 1 P A5 {7t 4%

(IR N E R R T I R A T A
OB F A o ATl 22 d ¢ R Rikw2 o

ERRIBREGS > B A s F PR Rt B sy
o BRNGFLR §EE -

£

2. AL 2 REFFIN2022E 10 1P B ETL

¥ 25 i

4

SESN Y “2&436912Buﬁ$ﬁ$ﬁ41$“%%’
PG MEORE S ERT EL AT (FHNC S R
\W%%ﬁ%»mmw)’”ﬂ*ﬁﬁmi%ﬁiﬁﬁﬁ’
Bk E T L ARG E R ERAEL
R ﬁ@wm&WOﬁviﬂﬁm?F%l—
B A B o RPN F S HEIREE B G i A F D

>S‘|
= e
~

==

N
~
:iq b o 9

257



W HE EwE T & 2019/771 4 4 (EU)

Article 24

Transposition

1. By 1 July 2021 Member States shall adopt and publish the measures
necessary to comply with this Directive. They shall immediately

inform the Commission thereof.

They shall apply those measures from 1 January 2022.

When Member States adopt those measures, they shall contain a
reference to this Directive or be accompanied by such a reference
on the occasion of their official publication. The methods of making
such reference shall be laid down by Member States.

Member States shall communicate to the Commission the text of the
measures of national law which they adopt in the field covered by
this Directive.

2. The provisions of this Directive shall not apply to contracts
concluded before 1 January 2022.

Article 25
Review

The Commission shall, not later than 12 June 2024, review the
application of this Directive, including its provisions on remedies and
burden of proof - also with respect to second-hand goods as well as
goods sold at public auctions- and the producer's commercial guarantee
of durability, and submit a report to the European Parliament, to the
Council and to the European Economic and Social Committee. The
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report shall assess in particular whether the application of this
Directive and Directive (EU) 2019/770 ensures a consistent and
coherent framework for the proper functioning of the internal market
with regard to the supply of digital content, digital services and goods
with digital elements in line with principles governing Union policies.
The report shall be accompanied, where appropriate, by legislative
proposals.

Article 26
Entry into force

This Directive shall enter into force on the twentieth day following
that of its publication in the Official Journal of the European Union.

However, Article 22 shall apply from 1 January 2022.

Article 27
Addressees
This Directive is addressed to the Member States.

Done at Brussels, 20 May 2019.

For the European Parliament For the Council
The President The President
A. TAJANI G. CIAMBA
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DIRECTIVE (EU) 2019/2161 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL

of 27 November 2019

amending Council Directive 93/13/EEC and Directives 98/6/EC,

2005/29/EC and 2011/83/EU of the European Parliament and of

the Council as regards the better enforcement and modernisation
of Union consumer protection rules

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union,
and in particular Article 114 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national
parliaments,

Having regard to the opinion of the European Economic and Social
Committee,

Acting in accordance with the ordinary legislative procedure,

Whereas:

(1) Article 169(1), and point (a) of Article 169(2), of the Treaty on the
Functioning of the European Union (TFEU) provide that the Union
is to contribute to the attainment of a high level of consumer
protection through measures adopted pursuant to Article 114
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TFEU. Article 38 of the Charter of Fundamental Rights of the
European Union (‘the Charter’) provides that Union policies are to

ensure a high level of consumer protection.

(2) Consumer protection law should be applied effectively throughout
the Union. Yet, the comprehensive Fitness Check of consumer and
marketing law carried out by the Commission in 2016 and 2017 in
the framework of the Regulatory Fitness and Performance (REFIT)
programme concluded that the effectiveness of Union consumer
protection law is compromised by a lack of awareness among both
traders and consumers and that existing means of redress could be
taken advantage of more often.

(3) The Union has already taken a number of measures to improve
awareness among consumers, traders and legal practitioners about
consumer rights and to improve enforcement of consumer rights
and consumer redress. However, there are remaining gaps in
national law regarding truly effective and proportionate penalties to
deter and sanction intra-Union infringements, insufficient
individual remedies for consumers harmed by breaches of national
legislation transposing Directive 2005/29/EC of the European
Parliament and of the Council and shortcomings with regard to the
injunction procedure under Directive 2009/22/EC of the European
Parliament and of the Council. Revision of the injunction procedure
should be addressed by a separate instrument amending and
replacing Directive 2009/22/EC.

(4) Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European
Parliament and of the Council include requirements for Member
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States to provide for effective, proportionate and dissuasive
penalties to address infringements of national provisions
transposing those Directives. Furthermore, Article 21 of Regulation
(EU) 2017/2394 of the European Parliament and of the Council
requires Member States to take enforcement measures, including
imposition of penalties, in an effective, efficient and coordinated
manner to bring about the cessation or prohibition of widespread
infringements or widespread infringements with a Union
dimension.

(5) Current national rules on penalties differ significantly across the
Union. In particular, not all Member States ensure that effective,
proportionate and dissuasive fines can be imposed on traders
responsible for widespread infringements or widespread
infringements with a Union dimension. Therefore, the existing
rules on penalties of Directives 98/6/EC, 2005/29/EC and 2011/
83/EU should be improved and, at the same time, new rules on
penalties in Council Directive 93/13/EEC (8) should be introduced.

(6) It should remain a matter for the Member States to choose the types
of penalty to be imposed and to lay down in their national law the
relevant procedures for the imposition of penalties in the event of
infringements of Directives 93/13/EEC, 98/6/EC, 2005/29/EC and
2011/83/EU as amended by this Directive.

(7) To facilitate more consistent application of penalties, in particular
in the case of intra-Union infringements, widespread infringements
and widespread infringements with a Union dimension as defined

in Regulation (EU) 2017/2394, common non-exhaustive and
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indicative criteria for the application of penalties should be
included in Directives 93/13/EEC, 98/6/EC, 2005/29/EC and
2011/83/EU. These criteria should include, for example, the nature,
gravity, scale and duration of the infringement, and any redress
provided by the trader to consumers for the harm caused. Repeated
infringement by the same perpetrator shows a propensity to commit
such infringements and is therefore a significant indication of the
gravity of the conduct and, accordingly, of the need to increase the
level of the penalty to achieve effective deterrence. The financial
benefits gained, or losses avoided, due to the infringement should
be taken into account, if the relevant data are available. Other
aggravating or mitigating factors applicable to the circumstances of
the case can also be taken into account.

(8) Those common non-exhaustive and indicative criteria for the
application of penalties might not be relevant in deciding on
penalties regarding every infringement, in particular regarding non-
serious infringements. Member States should also take account of
other general principles of law applicable to the imposition of
penalties, such as the principle of non bis in idem.

(9) In accordance with Article 21 of Regulation (EU) 2017/2394,
Member States’ competent authorities concerned by the coordinated
action are to take within their jurisdiction all necessary
enforcement measures against the trader responsible for the
widespread infringement or the widespread infringement with a
Union dimension to bring about the cessation or prohibition of that
infringement. Where appropriate, they are to impose penalties,
such as fines or periodic penalty payments, on the trader
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responsible for the widespread infringement or the widespread
infringement with a Union dimension. Enforcement measures are
to be taken in an effective, efficient and coordinated manner to
bring about the cessation or prohibition of the widespread
infringement or the widespread infringement with a Union
dimension. The competent authorities concerned by the
coordinated action are to seek to take enforcement measures
simultaneously in the Member States concerned by that
infringement.

(10) To ensure that Member States’ authorities can impose effective,
proportionate and dissuasive penalties in relation to widespread
infringements and to widespread infringements with a Union
dimension that are subject to coordinated investigation and
enforcement measures in accordance with Regulation (EU)
2017/2394, fines should be introduced as an element of penalties
for such infringements. In order to ensure that the fines have a
deterrent effect, Member States should set in their national law
the maximum fine for such infringements at a level that is at least
4 % of the trader’s annual turnover in the Member State or
Member States concerned. In certain cases, a trader can also be a
group of companies.

(11) As laid down in Articles 9 and 10 of Regulation (EU) 2017/2394,
when imposing penalties due regard should be given, as
appropriate, to the nature, gravity and duration of the
infringement in question. The imposition of penalties should be
proportionate and should comply with Union and national law,
including with applicable procedural safeguards and with the
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(12)

(13)

principles of the Charter. Finally, the penalties imposed should be
appropriate to the nature and the overall actual or potential harm
of the infringement of Union laws that protect consumers’
interests. The power to impose penalties is to be exercised either
directly by competent authorities under their own authority, or,
where appropriate, by recourse to other competent authorities or
other public authorities, or by instructing designated bodies, if
applicable, or by application to courts competent to grant the
necessary decision, including, where appropriate, by appeal, if the
application to grant the necessary decision is not successful.

Where, as a result of the coordinated action under Regulation
(EU) 2017/2394, a single competent authority within the meaning
of that Regulation imposes a fine on the trader responsible for the
widespread infringement or the widespread infringement with a
Union dimension, it should be able to impose a fine of at least 4
% of the trader’s annual turnover in all Member States concerned
by the coordinated enforcement action.

Member States should not be prevented from maintaining or
introducing in their national law higher maximum turnover-based
fines for widespread infringements and widespread infringements
with a Union dimension. It should also be possible for Member
States to base such fines on the trader’s worldwide turnover, or to
extend the rules on fines to other infringements not covered by
provisions of this Directive related to Article 21 of Regulation
(EU) 2017/2394. The requirement to set the fine at a level of not
less than 4 % of the trader’s annual turnover should not apply to
any additional Member State rules on periodic penalty payments,
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(14)

(15)

such as daily fines, for non- compliance with any decision, order,
interim measure, trader’s commitment or other measure with the

aim of bringing to an end the infringement.

Rules on penalties should be included in Directive 93/13/EEC
with a view to strengthening its deterrent effect. Member States
are free to decide on the administrative or judicial procedure for
the application of penalties for infringements of that Directive. In
particular, administrative authorities or national courts could
impose penalties when establishing the unfair character of
contractual terms, including on the basis of legal proceedings
initiated by an administrative authority. The penalties could also
be imposed by administrative authorities or national courts when
the seller or supplier uses contractual terms which are expressly
defined as unfair in all circumstances in national law as well as
when the seller or supplier uses contractual terms which have
been found to be unfair by a final binding decision. Member
States could decide that administrative authorities also have the
right to establish the unfair character of contractual terms.
Administrative authorities or national courts could also impose a
penalty through the same decision by which unfairness of
contractual terms is established. Member States could lay down
the appropriate coordination mechanisms for actions at national
level regarding individual redress and penalties.

When allocating revenues from fines, Member States should

consider enhancing the protection of the general interest of
consumers as well as other protected public interests.

278



(16) § ARBAELTF 2TFEFLGLT ) F 4 7 kd
ABE 2 A lf BT FEFLA RGP - B
i ¥ h i A 7 f#_:l-,—*‘ BY 3T BB 4 X $4 72 (private
enforcement) - i’ F,)’i’%p B BB R PG sen E R
%E%fﬁ’ipﬁﬁﬁﬁg h,\?t,'ff 'j-ﬂj\/ﬁk‘"%!l}‘\‘“i%/]"
€ W7 AR Z P aaFtdgr A ]‘{/Hjﬂ'% v e i X T A
\l?ﬁ%ﬁ%f;}‘;;i‘/ﬂg FERG N iﬁ’mFRj}"lﬁf'ﬁ"
f‘u&\#*“f L“”ﬁiﬁaéi S e ¢ R R f@%@?ﬁ%&
BR R RAMER G R R R R T e i AR
o ﬁ%iﬂdj"’ﬁf’? STFEEF LI EEE iﬂ'%"’iﬁ
r] Exfmfﬁfi HuApb o) bl FEFF27 5 17

EHENZEF X o

(17) 372 4 X & Fimdhis 22 i & AR usii}mg 2011/83/
EU}JFJ;«;_IW o BN BRI Y FEAAMR
JI%ZF 2 S AEE . T Ha F'm#a‘vﬁg";&f"’?%-ﬁ‘i“’f

RE R E REEFEAAE -

(18) 4§ i3
P
i nd
i

279



TR E EREEE £ 20192161 4 4 (EU)

(16)
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(18)

Member States should ensure that remedies are available for
consumers harmed by unfair commercial practices in order to
eliminate all the effects of those unfair practices. A clear
framework for individual remedies would facilitate private
enforcement. The consumer should have access to compensation
for damage and, where relevant, a price reduction or termination
of the contract, in a proportionate and effective manner. Member
States should not be prevented from maintaining or introducing
rights to other remedies such as repair or replacement for
consumers harmed by unfair commercial practices in order to
ensure full removal of the effects of such practices. Member States
should not be prevented from determining conditions for the
application and effects of remedies for consumers. When applying
the remedies, the gravity and nature of the unfair commercial
practice, damage suffered by the consumer and other relevant
circumstances, such as the trader’s misconduct or the infringement
of the contract, could be taken into account, where appropriate.

The Fitness Check of consumer and marketing law and the
parallel evaluation of Directive 2011/83/EU also identified a
number of areas where the existing Union consumer protection
rules should be modernised. In view of the continuous
development of digital tools, adjustment of Union consumer
protection law is necessary.

Higher ranking or any prominent placement of commercial offers

within online search results by the providers of online search
functionality has an important impact on consumers.
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Ranking refers to the relative prominence of the offers of traders
or the relevance given to search results as presented, organised or
communicated by providers of online search functionality,
including resulting from the use of algorithmic sequencing, rating
or review mechanisms, visual highlights, or other saliency tools,
or combinations thereof.

In this regard, Annex I to Directive 2005/29/EC should be
amended in order to make it clear that practices where a trader
provides information to a consumer in the form of search results
in response to the consumer’s online search query without clearly
disclosing any paid advertising or payment specifically for
achieving higher ranking of products within the search results
should be prohibited. When a trader has directly or indirectly paid
the provider of the online search functionality for a higher
ranking of a product within the search results, the provider of the
online search functionality should inform consumers of that fact
in a concise, easily accessible and intelligible form. Indirect
payment could be in the form of the acceptance by a trader of
additional obligations towards the provider of the online search
functionality of any kind which have higher ranking as its specific
effect. The indirect payment could consist of increased
commission per transaction as well as different compensation
schemes that specifically lead to higher ranking. Payments for
general services, such as listing fees or membership subscriptions,
which address a broad range of functionalities offered by the
provider of the online search functionality to the trader, should
not be considered to be a payment for specifically achieving
higher ranking of products, provided that such payments are not
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dedicated to achieving higher ranking. Online search functionality
can be provided by different types of online trader, including
intermediaries, such as online marketplaces, search engines and

comparison websites.

Transparency requirements with regard to the main parameters
determining ranking are also regulated by Regulation (EU)
2019/1150 of the European Parliament and of the Council. The
transparency requirements under that Regulation cover a broad
range of online intermediaries, including online marketplaces, but
they only apply between traders and online intermediaries.
Similar transparency requirements should therefore be introduced
in Directive 2005/29/EC to ensure adequate transparency towards
the consumers, except in the case of providers of online search
engines, which are already required by that Regulation to set out
the main parameters which individually or collectively are most
significant in determining ranking and the relative importance of
those main parameters, by providing an easily and publicly
available description, drafted in plain and intelligible language on
the online search engines of those providers.

Traders enabling consumers to search for goods and services,
such as travel, accommodation and leisure activities, offered by
different traders or by consumers should inform consumers about
the default main parameters determining the ranking of offers
presented to the consumer as a result of the search query and their
relative importance as opposed to other parameters. That
information should be succinct and made easily, prominently and
directly available. Parameters determining the ranking mean any
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general criteria, processes, specific signals incorporated into
algorithms or other adjustment or demotion mechanisms used in

connection with the ranking.

The information requirement regarding the main parameters
determining the ranking is without prejudice to Directive (EU)
2016/943 of the European Parliament and of the Council. Traders
should not be required to disclose the detailed functioning of their
ranking mechanisms, including algorithms. Traders should
provide a general description of the main parameters determining
the ranking that explains the default main parameters used by the
trader and their relative importance as opposed to other
parameters, but that description does not have to be presented in a
customised manner for each individual search query.

When products are offered to consumers in online marketplaces,
both the provider of the online marketplace and the third-party
supplier are involved in the provision of the pre-contractual
information required by Directive 2011/83/EU. As a result,
consumers using the online marketplace may not clearly
understand who their contractual partners are and how their rights
and obligations are affected.

Online marketplaces should be defined for the purposes of
Directives 2005/29/EC and 2011/83/EU in a similar manner as in
Regulation (EU) No 524/2013 of the European Parliament and of
the Council and Directive (EU) 2016/1148 of the European
Parliament and of the Council. However, the definition of ‘online
marketplace’ should be updated and rendered more technologically
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neutral in order to cover new technologies. It is therefore
appropriate to refer, instead of to a ‘website’, to software,
including a website, part of a website or an application, operated
by or on behalf of the trader, in accordance with the notion of an
‘online interface’ as provided by Regulation (EU) 2017/2394 and
Regulation (EU) 2018/302 of the European Parliament and of the
Council.

Specific information requirements for online marketplaces should
therefore be provided in Directives 2005/29/EC and 2011/83/EU
to inform consumers using online marketplaces about the main
parameters determining the ranking of offers, and whether they
enter into a contract with a trader or a non-trader, such as another

consumer.

Providers of online marketplaces should inform consumers
whether the third party offering goods, services or digital content
is a trader or nontrader, based on the declaration made to them by
the third party. When the third party offering the goods, services
or digital content declares its status to be that of a non-trader,
providers of online marketplaces should provide a short statement
to the effect that the consumer rights stemming from Union
consumer protection law do not apply to the contract concluded.
Furthermore, consumers should be informed of how obligations
related to the contract are shared between third parties offering
the goods, services or digital content and providers of online
marketplaces. The information should be provided in a clear and
comprehensible manner and not merely in the standard terms and
conditions or similar contractual documents. The information
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requirements for providers of online marketplaces should be
proportionate. Those requirements need to strike a balance
between a high level of consumer protection and the
competitiveness of providers of online marketplaces. Providers of
online marketplaces should not be required to list specific
consumer rights when informing consumers about their non-
applicability. This is without prejudice to the consumer
information requirements provided for in Directive 2011/83/EU,
and in particular in Article 6(1) thereof. The information to be
provided about the responsibility for ensuring consumer rights
depends on the contractual arrangements between the providers of
online marketplaces and the relevant third-party traders. The
provider of the online marketplace could indicate that a third-
party trader is solely responsible for ensuring consumer rights, or
describe its own specific responsibilities where that provider
assumes responsibility for certain aspects of the contract, for
example, delivery or the exercise of the right of withdrawal.

In accordance with Article 15(1) of Directive 2000/31/EC of the
European Parliament and of the Council, providers of online
marketplaces should not be required to verify the legal status of
third-party suppliers. Instead, providers of online marketplaces
should require third-party suppliers on the online marketplace to
indicate their status as traders or non-traders for the purposes of
consumer protection law and to provide this information to the
provider of online marketplace.

Taking into account the rapid technological developments
concerning online marketplaces and the need to ensure a high
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level of consumer protection, Member States should be able to
adopt or maintain specific additional measures for that purpose.
Such provisions should be proportionate, non-discriminatory and
without prejudice to Directive 2000/31/EC.

(30) The definitions of digital content and digital services in Directive
2011/83/EU should be aligned to those in Directive (EU)
2019/770 of the European Parliament and of the Council. Digital
content covered by Directive (EU) 2019/770 covers a single act
of supply, a series of individual acts of supply, or continuous
supply over a period of time. The element of continuous supply
should not necessarily require a long-term supply. Cases such as
web-streaming of video clips should be considered continuous
supply over a period of time, regardless of the actual duration of
the audiovisual file. It may therefore be difficult to distinguish
between certain types of digital content and digital services, since
both can involve continuous supply by the trader over the
duration of the contract. Examples of digital services are video
and audio sharing services and other file hosting, word processing
or games offered in the cloud, cloud storage, webmail, social
media and cloud applications. The continuous involvement of the
service provider justifies the application of the rules on the right
of withdrawal provided for in Directive 2011/83/EU that
effectively allow the consumer to test the service and decide,
during the 14-day period from the conclusion of the contract,
whether to keep it or not. Many contracts for the supply of digital
content which is not supplied on a tangible medium are
characterised by a single act of supply to the consumer of a
specific piece or pieces of digital content, such as specific music
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or video files. Contracts for the supply of digital content which is
not supplied on a tangible medium remain subject to the
exception from the right of withdrawal set out in point (m) of the
first paragraph of Article 16 of Directive 2011/83/EU, which
provides that the consumer loses the right of withdrawal when the
performance of the contract is started, such as download or
streaming of the content, subject to the consumer’s prior express
consent to begin the performance during the right of withdrawal
period and acknowledgement that he has thereby lost his right of
withdrawal. Where there is doubt as to whether the contract is a
service contract or a contract for the supply of digital content
which is not supplied on a tangible medium, the rules on right of
withdrawal for services should apply.

Digital content and digital services are often supplied online
under contracts under which the consumer does not pay a price
but provides personal data to the trader. Directive 2011/83/EU
already applies to contracts for the supply of digital content which
is not supplied on a tangible medium (i.e. supply of online digital
content) regardless of whether the consumer pays a price in
money or provides personal data. However, that Directive only
applies to service contracts, including contracts for digital
services, under which the consumer pays or undertakes to pay a
price. Consequently, that Directive does not apply to contracts for
digital services under which the consumer provides personal data
to the trader without paying a price. Given their similarities and
the interchangeability of paid digital services and digital services
provided in exchange for personal data, they should be subject to
the same rules under that Directive.
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(32) Consistency should be ensured between the scope of application
of Directive 2011/83/EU and Directive (EU) 2019/770, which
applies to contracts for the supply of digital content or digital
services under which the consumer provides or undertakes to
provide personal data to the trader.

(33) Therefore, the scope of Directive 2011/83/EU should be extended
to cover also contracts under which the trader supplies or
undertakes to supply a digital service to the consumer, and the
consumer provides or undertakes to provide personal data.
Similar to contracts for the supply of digital content which is not
supplied on a tangible medium, that Directive should apply
whenever the consumer provides or undertakes to provide
personal data to the trader, except where the personal data
provided by the consumer are exclusively processed by the trader
for the purpose of supplying the digital content or digital service,
and the trader does not process those data for any other purpose.
Any processing of personal data should comply with Regulation
(EU) 2016/679 of the European Parliament and of the Council.

(34) In order to ensure full alignment with Directive (EU) 2019/770,
where digital content and digital services are not supplied in
exchange for a price, Directive 2011/83/EU should also not apply
to situations where the trader collects personal data for the sole
purpose of meeting legal requirements to which the trader is
subject. Such situations can include, for instance, cases where the
registration of the consumer is required by applicable laws for
security and identification purposes.
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(35) Directive 2011/83/EU should also not apply to situations where
the trader only collects metadata, such as information concerning
the consumer’s device or browsing history, except where this
situation is considered to be a contract under national law. It
should also not apply to situations where the consumer, without
having concluded a contract with the trader, is exposed to
advertisements exclusively in order to gain access to digital
content or a digital service. However, Member States should
remain free to extend the application of that Directive to such
situations, or to otherwise regulate such situations, which are
excluded from the scope of that Directive.

(36) The notion of functionality should be understood to refer to the
ways in which digital content or a digital service can be used. For
instance, the absence or presence of any technical restrictions
such as protection via Digital Rights Management or region
coding could have an impact on the ability of the digital content
or digital service to perform all its functions having regard to its
purpose. The notion of interoperability relates to whether and to
what extent digital content or a digital service is able to function
with hardware or software that is different from those with which
digital content or digital services of the same type are normally
used. Successful functioning could include, for instance, the
ability of the digital content or digital service to exchange
information with such other software or hardware and to use the
information exchanged. The notion of compatibility is defined in
Directive (EU) 2019/770.

(37) Article 7(3) and Article 8(8) of Directive 2011/83/EU require
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traders, for off-premises and distance contracts respectively, to
obtain the consumer’s prior express consent to begin performance
before the expiry of the right of withdrawal period. Point (a) of
Article 14(4) of that Directive provides for a contractual sanction
when this requirement is not fulfilled by the trader, namely that
the consumer does not have to pay for the services provided. The
requirement to obtain the consumer’s prior express consent is
accordingly only relevant for services, including digital services,
which are provided against the payment of the price. It is
therefore necessary to amend Article 7(3) and Article 8(8) to the
effect that the requirement for traders to obtain the consumer’s
prior express consent only applies to service contracts that place
the consumer under an obligation to pay.

(38) Point (m) of the first paragraph of Article 16 of Directive
2011/83/EU provides for an exception to the right of withdrawal
in respect of digital content which is not supplied on a tangible
medium if the consumer has given prior express consent to begin
the performance before the expiry of the right of withdrawal
period and acknowledged that he thereby loses his right of
withdrawal. Point (b) of Article 14(4) of that Directive provides
for a contractual sanction when this requirement is not fulfilled by
the trader, namely, the consumer does not have to pay for the
digital content consumed. The requirement to obtain the
consumer’s prior express consent and acknowledgment is
accordingly only relevant for digital content which is provided
against the payment of the price. It is therefore necessary to
amend point (m) of the first paragraph of Article 16 to the effect
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(39)

(40)

(41)

that the requirement for traders to obtain the consumer’s prior
express consent and acknowledgment only applies to contracts
that place the consumer under an obligation to pay.

Article 7(4) of Directive 2005/29/EC sets out information
requirements for the invitation to purchase a product at a specific
price. Those information requirements apply already at the
advertising stage, whilst Directive 2011/83/EU imposes the same
and other, more detailed information requirements at the later pre-
contractual stage (i.e. just before the consumer enters into a
contract). Consequently, traders may be required to provide the
same information at the advertising stage (e.g. an online
advertisement on a media website) and at the pre-contractual
stage (e.g. on the pages of their online web-shops).

The information requirements under Article 7(4) of Directive
2005/29/EC include informing the consumer about the trader’s
complaint handling policy. The Fitness Check of consumer and
marketing law findings show that that information is most
relevant at the pre-contractual stage, which is regulated by
Directive 2011/83/EU. The requirement to provide that
information in invitations to purchase at the advertising stage
under Directive 2005/29/EC should therefore be deleted.

Point (h) of Article 6(1) of Directive 2011/83/EU requires traders
to provide consumers with pre-contractual information about the
right of withdrawal, including the model withdrawal form set out
in Annex I(B) to that Directive. Article 8(4) of that Directive

provides for simpler precontractual information requirements if
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(42)

the contract is concluded through a means of distance
communication which allows limited space or time to display the
information, such as over the telephone, via voice operated
shopping assistants or by SMS. The mandatory pre contractual
information to be provided on or through that particular means of
distance communication includes information regarding the right
of withdrawal as referred to in point (h) of Article 6(1).
Accordingly, it also includes the provision of the model
withdrawal form set out in Annex I(B). However, the provision of
the withdrawal form is impossible when the contract is concluded
by means such as telephone or voice operated shopping assistant
and it may not be technically feasible in a user-friendly way on
other means of distance communication covered by Article 8(4).
It is therefore appropriate to exclude the provision of the model
withdrawal form from the information that traders have to provide
in any case on or through the particular means of distance
communication used for the conclusion of the contract under
Article 8(4).

Point (a) of the first paragraph of Article 16 of Directive
2011/83/EU provides for an exception from the right of
withdrawal regarding service contracts that have been fully
performed if the performance has begun with the consumer’s
prior express consent and acknowledgement that he will lose his
right of withdrawal once the contract has been fully performed by
the trader. In contrast, Article 7(3) and Article 8(8) of that
Directive, which deal with the trader’s obligations in situations
where the performance of the contract has begun before the
expiry of the right of withdrawal period, only require traders to
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(43)

obtain the consumer’s prior express consent but not
acknowledgment that the right of withdrawal will be lost when
the performance is completed. To ensure consistency between
those provisions, it is necessary to add an obligation in Article
7(3) and Article 8(8) for the trader also to obtain the
acknowledgement from the consumer that the right of withdrawal
will be lost when the performance is completed, if the contract
places the consumer under an obligation to pay. In addition, the
wording of point (a) of the first paragraph of Article 16 should be
amended to take into account the changes to Article 7(3) and
Article 8(8) whereby the requirement for traders to obtain the
consumer’s prior express consent and acknowledgment only
applies to service contracts that place the consumer under an
obligation to pay. However, Member States should be given the
option not to apply the requirement to obtain the consumer’s
acknowledgment that the right of withdrawal will be lost when
the performance is completed to service contracts where the
consumer has specifically requested a visit from the trader for the
purpose of carrying out repairs. Point (c) of the first paragraph of
Article 16 of that Directive provides for an exception to the right
of withdrawal in respect of contracts regarding the supply of
goods made to the consumer’s specifications or clearly
personalised. That exception covers, for example, the
manufacturing and installation of customised furniture at the

consumer’s home when provided under a single sales contract.

The exception from the right of withdrawal provided in point (b)
of the first paragraph of Article 16 of Directive 2011/83/EU,
should also be considered to apply to contracts for individual
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(44)

deliveries of non-network energy, because its price is dependent
on fluctuations in the commodity markets or energy markets
which cannot be controlled by the trader and which may occur
within the withdrawal period.

Article 14(4) of Directive 2011/83/EU stipulates the conditions
under which, in the event of exercising the right of withdrawal,
the consumer does not bear the cost for the performance of
services, supply of public utilities and supply of digital content
which is not supplied on a tangible medium. When any of those
conditions is met, the consumer does not have to pay the price of
the service, public utilities or digital content received before the
exercise of the right of withdrawal. As regards digital content,
one of those non-cumulative conditions, namely under point
(b)(iii) of Article 14(4), is a failure to provide the confirmation of
the contract, which includes confirmation of the consumer’s prior
express consent to begin the performance of the contract before
the expiry of the right of withdrawal period and
acknowledgement that the right of withdrawal is lost as a result.
However, that condition is not included among the conditions for
the loss of the right of withdrawal in point (m) of the first
paragraph of Article 16 of that Directive, creating uncertainty as
regards the possibility for consumers to invoke point (b)(iii) of
Article 14(4) when the other two conditions provided for in point
(b) of Article 14(4) are met and, as a result, the right of
withdrawal is lost in accordance with point (m) of the first
paragraph of Article 16. The condition provided for in point
(b)(iii) of Article 14(4) should therefore be added to point (m) of
the first paragraph of Article 16 to enable the consumer to

308



(45) EFREFFT R AN ELLPHINE PR HEL LA #
2@ 7%%4’mﬁ”%kdﬁﬁé'iﬁﬂ
¢ %ﬂziﬁkrhmvﬁﬁﬂjw‘a,ﬁi Wy

Arp AL A 2 i A R R ;ﬁ,‘%ﬁ'ﬁ;/} R4
SRR RS S R i e ol P
¥R AR AT g assré_ait&ﬁ: w AP R R
F el vk R B{3700 2011/83/BU 43 4 ¢ # - TR R
PR E R L R FF R RS
#ANF Al 0 A H F R RS 2 R At Btk
Wm ERB AL T ME KT 2 F EEU)2016/679
AR BAFIESFSA ﬁvr“/#%ﬁm*ﬂ‘@ & AR

(46);»;1%4;;&;1@ B HARBE e SO RY > P AA g
¥ F & - 2011/83/EU 4 4 % 6 15 (1)78 (o) Bh 31 7 55 7] &
’gl 4 mlg—;‘w%—{&_’%%? ,f °

COREERET A SRR P I PO

309



TR E EREEE £ 20192161 4 4 (EU)

(45)

(46)

(47)

exercise the right of withdrawal when that condition is not met
and accordingly claim the rights provided for in Article 14(4).

Traders may personalise the price of their offers for specific
consumers or specific categories of consumer based on automated
decision-making and profiling of consumer behaviour allowing
traders to assess the consumer’s purchasing power. Consumers
should therefore be clearly informed when the price presented to
them is personalised on the basis of automated decision-making,
so that they can take into account the potential risks in their
purchasing decision. Consequently, a specific information
requirement should be added to Directive 2011/83/EU to inform
the consumer when the price is personalised, on the basis of
automated decision-making. This information requirement should
not apply to techniques such as ‘dynamic’ or ‘real-time’ pricing
that involve changing the price in a highly flexible and quick
manner in response to market demands when those techniques do
not involve personalisation based on automated decision-making.
This information requirement is without prejudice to Regulation
(EU) 2016/679, which provides, inter alia, for the right of the
individual not to be subjected to automated individual decision-
making, including profiling.

Considering technological developments, it is necessary to remove
the reference to fax number from the list of the means of
communication in point (c) of Article 6(1) of Directive
2011/83/EU since fax is rarely used now and largely obsolete.

Consumers increasingly rely on consumer reviews and
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(43)

(49)

endorsements when they make purchasing decisions. Therefore,
when traders provide access to consumer reviews of products,
they should inform consumers whether processes or procedures
are in place to ensure that the published reviews originate from
consumers who have actually used or purchased the products. If
such processes or procedures are in place, traders should provide
information on how the checks are made and provide clear
information to consumers on how reviews are processed, for
example, if all reviews, either positive or negative, are posted or
whether those reviews have been sponsored or influenced by a
contractual relationship with a trader. Moreover, it should
therefore be considered to be an unfair commercial practice to
mislead consumers by stating that reviews of a product were
submitted by consumers who actually used or purchased that
product when no reasonable and proportionate steps were taken to
ensure that they originate from such consumers. Such steps could
include technical means to verify the reliability of the person
posting a review, for example by requesting information to verify
that the consumer has actually used or purchased the product.

The provisions of this Directive addressing consumer reviews and
endorsements are without prejudice to the common and legitimate
advertising practice of making exaggerated statements or
statements which are not meant to be taken literally.

Traders should also be prohibited from submitting fake consumer
reviews and endorsements, such as ‘likes’ on social media, or
commissioning others to do so in order to promote their products,

as well as from manipulating consumer reviews and endorsements,
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C}))

(52)

such as publishing only positive reviews and deleting the negative
ones. Such practice could also occur through the extrapolation of
social endorsements, where a user’s positive interaction with
certain online content is linked or transferred to different but
related content, creating the appearance that that user also takes a
positive stance towards the related content.

Traders should be prohibited from reselling to consumers tickets
to cultural and sports events that they have acquired by using
software such as ‘bots’ enabling them to buy tickets in excess of
the technical limits imposed by the primary ticket seller or to
bypass any other technical means put in place by the primary
seller to ensure accessibility of tickets for all individuals. That
prohibition is without prejudice to any other national measures
that Member States can take to protect the legitimate interests of
consumers and to secure cultural policy and broad access of all
individuals to cultural and sports events, such as regulating the
resale price of the tickets.

Article 16 of the Charter guarantees the freedom to conduct a
business in accordance with Union law and national laws and
practices. However, marketing across Member States of goods as
being identical when, in reality, they have a significantly different
composition or characteristics may mislead consumers and cause
them to take a transactional decision that they would not have
taken otherwise.

Such a practice can therefore be regarded as contrary to Directive
2005/29/EC based on a case-by-case assessment of relevant
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elements. In order to facilitate the application of existing Union
law by Member States’ consumer and food authorities, guidance
on the application of current Union rules to situations of dual
quality of food was provided in the Commission Notice of 29
September 2017 ‘on the application of EU food and consumer
protection law to issues of Dual Quality of products — The
specific case of food’. In this context, the Commission’s Joint
Research Centre presented, on 25 April 2018, a ‘Framework for
selecting and testing of food products to assess quality related
characteristics: EU harmonised testing methodology’.

(53) However, in the absence of an explicit provision, the enforcement
experience has shown that it might be unclear to consumers,
traders and national competent authorities which commercial
practices could be contrary to Directive 2005/29/EC. Therefore,
that Directive should be amended to ensure legal certainty for
both traders and enforcement authorities by addressing explicitly
the marketing of a good as being identical to a good marketed in
other Member States, where that good has significantly different
composition or characteristics. Competent authorities should
assess and address on a case-by-case basis such practices in
accordance with Directive 2005/29/EC, as amended by this
Directive. In undertaking its assessment the competent authority
should take into account whether such differentiation is easily
identifiable by consumers, a trader’s right to adapt goods of the
same brand for different geographical markets due to legitimate
and objective factors, such as national law, availability or
seasonality of raw materials or voluntary strategies to improve
access to healthy and nutritious food as well as the traders’ right
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(54)

to offer goods of the same brand in packages of different weight
or volume in different geographical markets. The competent
authorities should assess whether such differentiation is easily
identifiable by consumers by looking at the availability and
adequacy of information. It is important that consumers are
informed about the differentiation of goods due to legitimate and
objective factors. Traders should be free to provide such
information in different ways that allow consumers to access the
necessary information. Alternatives to providing information on
the label of goods should generally be preferred by traders. The
relevant Union sectorial rules and rules on free movement of
goods should be respected.

While off-premises sales constitute a legitimate and well-
established sales channel, like sales at a trader’s business
premises and distance—selling, some particularly aggressive or
misleading marketing or selling practices in the context of visits
to a consumer’s home or excursions as referred to in point (8) of
Article 2 of Directive 2011/83/EU can put consumers under
pressure to make purchases of goods or services that they would
not otherwise buy or purchases at excessive prices, often
involving immediate payment. Such practices often target elderly
or other vulnerable consumers. Some Member States consider
those practices undesirable and deem it necessary to restrict
certain forms and aspects of off-premises sales within the
meaning of Directive 2011/83/EU, such as aggressive and
misleading marketing or selling of a product in the context of
unsolicited visits to a consumer’s home or excursions. Where
such restrictions are adopted on grounds other than consumer
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protection, such as public interest or the respect for consumers’
private life protected by Article 7 of the Charter, they fall outside
the scope of Directive 2005/29/EC.

In accordance with the principle of subsidiarity and in order to
facilitate enforcement, it should be clarified that Directive
2005/29/EC is without prejudice to Member States’ freedom to
adopt national provisions to further protect the legitimate
interests of consumers against unfair commercial practices in the
context of unsolicited visits at their homes by a trader in order to
offer or sell products or excursions organised by a trader with
the aim or effect of promoting or selling products to consumers
where such provisions are justified on grounds of consumer
protection. Any such provisions should be proportionate and
non-discriminatory and should not prohibit those sales channels
as such. National provisions adopted by Member States could,
for example, define time of the day when visits to consumers’
homes without their express request are not allowed or prohibit
such visits when the consumer has visibly indicated that such
visits are not acceptable or prescribe the payment procedure.
Furthermore, such provisions could lay down more protective
rules in the areas harmonised by Directive 2011/83/EU.
Directive 2011/83/EU should therefore be amended to allow
Member States to adopt national measures to provide a longer
period for the right of withdrawal and to derogate from specific
exceptions from the right of withdrawal. Member States should
be required to notify any national provisions adopted in this
regard to the Commission so that the Commission can make this
information available to all interested parties and monitor the
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proportionate nature and legality of those measures.

(56) As regards aggressive and misleading practices in the context of

events organised at places other than trader’s premises, Directive
2005/29/EC is without prejudice to any conditions of
establishment or of authorisation regimes that Member States can
impose on traders. Furthermore, that Directive is without
prejudice to national contract law, and in particular to the rules on
validity, formation or effect of a contract. Aggressive and
misleading practices in the context of events organised at places
other than trader’s premises can be prohibited on the basis of a
case-by-case assessment under Articles 5 to 9 of that Directive. In
addition, Annex I to that Directive contains a general prohibition
of practices where the trader creates the impression that the trader
is not acting for purposes relating to the trader’s profession, and
practices that create the impression that the consumer cannot
leave the premises until a contract is formed. The Commission
should assess whether the current rules provide an adequate level
of consumer protection and adequate tools for Member States to
effectively address such practices.

(57) This Directive should not affect aspects of national contract law

(58)

that are not regulated by it. Therefore, this Directive should be
without prejudice to national contract law regulating for instance
the conclusion or the validity of a contract in cases such as lack of
consent or unauthorised commercial activity.

In order to ensure that citizens have access to up-to-date

information on their consumer rights and on out-of-court dispute
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(59)

(60)

resolution, the online entry point to be developed by the
Commission should, as far as possible, be user- friendly, mobile-
responsive, easily accessible and usable by all, including persons
with disabilities (‘design for all’).

In accordance with the Joint Political Declaration of 28
September 2011 of Member States and the Commission on
explanatory documents, Member States have undertaken to
accompany, in justified cases, the notification of their
transposition measures with one or more documents explaining
the relationship between the components of a directive and the
corresponding parts of national transposition instruments. With
regard to this Directive, the legislator considers the transmission
of such documents to be justified.

Since the objectives of this Directive, namely better enforcement
and modernisation of consumer protection law, cannot be
sufficiently achieved by the Member States but can rather, by
reason of the Union-wide character of the problem, be better
achieved at Union level, the Union may adopt measures, in
accordance with the principle of subsidiarity as set out in Article
5 of the Treaty on European Union. In accordance with the
principle of proportionality, as set out in that Article, this
Directive does not go beyond what is necessary in order to
achieve those objectives,
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HAVE ADOPTED THIS DIRECTIVE:

Article 1

Amendment to Directive 93/13/EEC

In Directive 93/13/EEC, the following article is inserted:

‘Article 8b

1.

Member States shall lay down the rules on penalties applicable to
infringements of national provisions adopted pursuant to this
Directive and shall take all measures necessary to ensure that they
are implemented. The penalties provided for shall be effective,
proportionate and dissuasive.

. Member States may restrict such penalties to situations where the

contractual terms are expressly defined as unfair in all
circumstances in national law or where a seller or supplier continues
to use contractual terms that have been found to be unfair in a final
decision taken in accordance with Article 7(2).

. Member States shall ensure that the following non-exhaustive and

indicative criteria are taken into account for the imposition of

penalties, where appropriate:
(a) the nature, gravity, scale and duration of the infringement;

(b) any action taken by the seller or supplier to mitigate or remedy
the damage suffered by consumers;

(c) any previous infringements by the seller or supplier;
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(d) the financial benefits gained or losses avoided by the seller or
supplier due to the infringement, if the relevant data are
available;

(e) penalties imposed on the seller or supplier for the same
infringement in other Member States in cross-border cases
where information about such penalties is available through the
mechanism established by Regulation (EU) 2017/2394 of the
European Parliament and of the Council;

(f) any other aggravating or mitigating factors applicable to the

circumstances of the case.

. Without prejudice to paragraph 2 of this Article, Member States
shall ensure that, when penalties are to be imposed in accordance
with Article 21 of Regulation (EU) 2017/2394, they include the
possibility either to impose fines through administrative procedures
or to initiate legal proceedings for the imposition of fines, or both,
the maximum amount of such fines being at least 4 % of the seller’s
or supplier’s annual turnover in the Member State or Member States

concerned.

. For cases where a fine is to be imposed in accordance with
paragraph 4, but information on the seller’s or supplier’s annual
turnover is not available, Member States shall introduce the
possibility to impose fines, the maximum amount of which shall be
at least EUR 2 million.

. Member States shall, by 28 November 2021, notify the Commission
of the rules and measures referred to in paragraph 1 and shall notify
it, without delay, of any subsequent amendment affecting them.
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Article 2

Amendments to Directive 98/6/EC

Directive 98/6/EC is amended as follows:

(1) the following article is inserted:

‘Article 6a

1.

Any announcement of a price reduction shall indicate the prior
price applied by the trader for a determined period of time prior
to the application of the price reduction.

. The prior price means the lowest price applied by the trader

during a period of time not shorter than 30 days prior to the
application of the price reduction.

. Member States may provide for different rules for goods which

are liable to deteriorate or expire rapidly.

. Where the product has been on the market for less than 30 days,

Member States may also provide for a shorter period of time
than the period specified in paragraph 2.

. Member States may provide that, when the price reduction is

progressively increased, the prior price is the price without the
price reduction before the first application of the price

reduction.’;

(2) Article 8 is replaced by the following:

‘Article 8
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1. Member States shall lay down the rules on penalties applicable
to infringements of national provisions adopted pursuant to this
Directive and shall take all measures necessary to ensure that
they are implemented. The penalties provided for shall be
effective, proportionate and dissuasive.

2. Member States shall ensure that the following non-exhaustive
and indicative criteria are taken into account for the imposition

of penalties, where appropriate:
(a) the nature, gravity, scale and duration of the infringement;

(b) any action taken by the trader to mitigate or remedy the
damage suffered by consumers;

(c) any previous infringements by the trader;

(d) the financial benefits gained or losses avoided by the trader
due to the infringement, if the relevant data are available;

(e) penalties imposed on the trader for the same infringement in
other Member States in cross-border cases where information
about such penalties is available through the mechanism
established by Regulation (EU) 2017/2394 of the European
Parliament and of the Council;

(f) any other aggravating or mitigating factors applicable to the

circumstances of the case.

3. Member States shall, by 28 November 2021, notify the
Commission of the rules and measures referred to in paragraph 1
and shall notify it, without delay, of any subsequent amendment
affecting them.
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Article 3

Amendments to Directive 2005/29/EC
Directive 2005/29/EC is amended as follows:
(1) in Article 2, the first paragraph is amended as follows:
(a) point (c) is replaced by the following:

‘(c) ‘product’ means any good or service including immovable
property, digital service and digital content, as well as
rights and obligations;’;

(b) the following points are added:

‘(m) ‘ranking’ means the relative prominence given to
products, as presented, organised or communicated by
the trader, irrespective of the technological means used

for such presentation, organisation or communication;

(n) ‘online marketplace’ means a service using software,
including a website, part of a website or an application,
operated by or on behalf of a trader which allows
consumers to conclude distance contracts with other

traders or consumers.’;
(2) in Article 3, paragraphs 5 and 6 are replaced by the following:

‘5. This Directive does not prevent Member States from adopting
provisions to protect the legitimate interests of consumers with
regard to aggressive or misleading marketing or selling
practices in the context of unsolicited visits by a trader to a
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consumer’s home or excursions organised by a trader with the
aim or effect of promoting or selling products to consumers.
Such provisions shall be proportionate, non-discriminatory and
justified on grounds of consumer protection.

6. Member States shall notify the Commission without delay of
any national provisions adopted on the basis of paragraph 5 as
well as of any subsequent changes. The Commission shall make
this information easily accessible to consumers and traders on a

dedicated website.’;
(3) in Article 6(2), the following point is added:

‘(c) any marketing of a good, in one Member State, as being
identical to a good marketed in other Member States, while
that good has significantly different composition or
characteristics, unless justified by legitimate and objective

factors.’;
(4) Article 7 is amended as follows:
(a) paragraph 4 is amended as follows:
(i) point (d) is replaced by the following:

‘(d) the arrangements for payment, delivery and
performance, if they depart from the requirements of

professional diligence;’;
(i1) the following point is added:

‘(f) for products offered on online marketplaces, whether
the third party offering the products is a trader or not,
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on the basis of the declaration of that third party to the
provider of the online marketplace.’;

(b) the following paragraph is inserted:

‘4a. When providing consumers with the possibility to search
for products offered by different traders or by consumers
on the basis of a query in the form of a keyword, phrase
or other input, irrespective of where transactions are
ultimately concluded, general information, made available
in a specific section of the online interface that is directly
and easily accessible from the page where the query
results are presented, on the main parameters determining
the ranking of products presented to the consumer as a
result of the search query and the relative importance of
those parameters, as opposed to other parameters, shall be
regarded as material. This paragraph does not apply to
providers of online search engines as defined in point (6)
of Article 2 of Regulation (EU) 2019/1150 of the
European Parliament and of the Council.

(c) the following paragraph is added:

‘6. Where a trader provides access to consumer reviews of
products, information about whether and how the trader
ensures that the published reviews originate from
consumers who have actually used or purchased the
product shall be regarded as material.’;

(5) the following article is inserted:

‘Article 11a

338



R LIS F e SR SN F Y
et S eI B F R R AT i o > s i P
FEERARLERY e ¢ BT A RANE Y ik
Bocd c RRERE Y ERPEF L RE LR
B gl gy v f 6 e

2. BEFAEEIRTW A e BREEZ AR TS EE G
EREE A < SR

(6) % 13 i 10 AT

‘% 13 1%

oL

Lo B B 2iE F iedpddp £ 9137 L2 MR 4TE *
BB R 0 T RPN - 2 B s MR R AT 0 32
&%%*@ﬁﬂ%sz\ﬁbww*B%%wwo

2. ¢ R BURFAE 1T 25 8 g iR 0T ) P
g YR

339



TR E EREEE £ 20192161 4 4 (EU)

Redress

1. Consumers harmed by unfair commercial practices, shall have
access to proportionate and effective remedies, including
compensation for damage suffered by the consumer and, where
relevant, a price reduction or the termination of the contract.
Member States may determine the conditions for the application
and effects of those remedies. Member States may take into
account, where appropriate, the gravity and nature of the unfair
commercial practice, the damage suffered by the consumer and

other relevant circumstances.

2. Those remedies shall be without prejudice to the application of
other remedies available to consumers under Union or national

b

law.’;
(6) Article 13 is replaced by the following:

‘Article 13
Penalties

1. Member States shall lay down the rules on penalties applicable
to infringements of national provisions adopted pursuant to this
Directive and shall take all measures necessary to ensure that
they are implemented. The penalties provided for shall be

effective, proportionate and dissuasive.

2. Member States shall ensure that the following non-exhaustive
and indicative criteria are taken into account for the imposition

of penalties, where appropriate:
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(a) the nature, gravity, scale and duration of the infringement;

(b) any action taken by the trader to mitigate or remedy the
damage suffered by consumers;

(c) any previous infringements by the trader;

(d) the financial benefits gained or losses avoided by the trader
due to the infringement, if the relevant data are available;

(e) penalties imposed on the trader for the same infringement in
other Member States in cross-border cases where
information about such penalties is available through the
mechanism established by Regulation (EU) 2017/2394 of
the European Parliament and of the Council;

(f) any other aggravating or mitigating factors applicable to the

circumstances of the case.

. Member States shall ensure that when penalties are to be imposed
in accordance with Article 21 of Regulation (EU) 2017/2394,
they include the possibility either to impose fines through
administrative procedures or to initiate legal proceedings for the
imposition of fines, or both, the maximum amount of such fines
being at least 4 % of the trader’s annual turnover in the Member
State or Member States concerned. Without prejudice to that
Regulation, Member States may, for national constitutional
reasons, restrict the imposition of fines to:

(a) infringements of Articles 6, 7, 8, 9 and of Annex I to this
Directive; and

342



PR R REE (2 )

(b) £%5% %‘fﬁﬁ'lq*@zlk'gﬁﬁhé R AR 4T
LHFEEZ AP EALIEES @B N LER A

Siae S J*’x’f\a»«w ;%sﬁmﬁ)‘;

5. € B BB 2021 & 11 % 28 p 2o o #-5 1 3E o2 HLA)
*%ﬁﬁ%ﬁﬁiﬁg’ﬁ@+%%emﬂg%@w;i
ErEFEr RE TR AFLR € -

(7) EITB LI AT

Ta w i) § 28 FREHF LS LT AP
BREEFELEFERIETASIREALAT R
TEEH

Va FEEGFFSEp B SEEPR WL Y
Bof o R - AT R PR R
BERH B TEEE PR 2R e



TR E EREEE £ 20192161 4 4 (EU)

(b) a trader’s continued use of a commercial practice that has
been found to be unfair by the competent national authority
or court, when that commercial practice is not an

infringement referred to in point (a).

4. For cases where a fine is to be imposed in accordance with
paragraph 3, but information on the trader’s annual turnover is
not available, Member States shall introduce the possibility to
impose fines, the maximum amount of which shall be at least
EUR 2 million.

5. Member States shall, by 28 November 2021, notify the
Commission of the rules and measures referred to in paragraph
1 and shall notify it, without delay, of any subsequent
amendment affecting them.

(7) Annex I is amended as follows:
(a) the following point is inserted:

‘11a. Providing search results in response to a consumer’s
online search query without clearly disclosing any paid
advertisement or payment specifically for achieving
higher ranking of products within the search results.’;

(b) the following points are inserted:

‘23a. Reselling events tickets to consumers if the trader
acquired them by using automated means to circumvent
any limit imposed on the number of tickets that a person
can buy or any other rules applicable to the purchase of
tickets.
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23b. Stating that reviews of a product are submitted by
consumers who have actually used or purchased the
product without taking reasonable and proportionate
steps to check that they originate from such consumers.

23c. Submitting or commissioning another legal or natural
person to submit false consumer reviews or
endorsements, or misrepresenting consumer reviews or

social endorsements, in order to promote products.’.

Article 4
Amendments to Directive 2011/83/EU
Directive 2011/83/EU is amended as follows:
(1) in Article 2, the first paragraph is amended as follows:
(a) point 3 is replaced by the following:

‘(3) ‘goods’ means goods as defined in point (5) of Article 2 of
Directive (EU) 2019/771 of the European Parliament and
of the Council;

(b) the following point is inserted:

‘(4a) ‘personal data’ means personal data as defined in point (1)
of Article 4 of Regulation (EU) 2016/679 of the European
Parliament and of the Council;

(c) points (5) and (6) are replaced by the following:

‘(5) ‘sales contract’ means any contract under which the trader
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transfers or undertakes to transfer ownership of goods to
the consumer, including any contract having as its object

both goods and services;

(6) ‘service contract’” means any contract other than a sales
contract under which the trader supplies or undertakes to
supply a service, including a digital service, to the

consumer;’;
(d) point (11) is replaced by the following:

‘(11) “digital content’ means digital content as defined in point
(1) of Article 2 of Directive (EU) 2019/770 of the
European Parliament and of the Council;

(e) the following points are added:

‘(16) “digital service’ means a digital service as defined in
point (2) of Article 2 of Directive (EU) 2019/770;

(17) ‘online marketplace’ means a service using software,
including a website, part of a website or an application,
operated by or on behalf of a trader which allows
consumers to conclude distance contracts with other

traders or consumers;

(18) ‘provider of an online marketplace’ means any trader

which provides an online marketplace to consumers;

(19) ‘compatibility’ means compatibility as defined in point
(10) of Article 2 of Directive (EU) 2019/770;

(20) ‘functionality’ means functionality as defined in point
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(11) of Article 2 of Directive (EU) 2019/770;

(21) ‘interoperability’ means interoperability as defined in
point (12) of Article 2 of Directive (EU) 2019/770.’;

(2) Article 3 is amended as follows:
(a) paragraph 1 is replaced by the following:

‘1. This Directive shall apply, under the conditions and to the
extent set out in its provisions, to any contract concluded
between a trader and a consumer where the consumer pays
or undertakes to pay the price. It shall apply to contracts for
the supply of water, gas, electricity or district heating,
including by public providers, to the extent that these
commodities are provided on a contractual basis.’;

(b) the following paragraph is inserted:

‘la. This Directive shall also apply where the trader supplies or
undertakes to supply digital content which is not supplied
on a tangible medium or a digital service to the consumer
and the consumer provides or undertakes to provide
personal data to the trader, except where the personal data
provided by the consumer are exclusively processed by the
trader for the purpose of supplying the digital content
which is not supplied on a tangible medium or digital
service in accordance with this Directive or for allowing
the trader to comply with legal requirements to which the
trader is subject, and the trader does not process those data
for any other purpose.’;
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(c) paragraph 3 is amended as follows:
(1) point (k) is replaced by the following:

‘(k) for passenger transport services, with the exception of
Article 8(2) and Articles 19, 21 and 22;’;

(i1) the following point is added:

‘(n) for any goods sold by way of execution or otherwise
by authority of law.’;

(3) in Article 5, paragraph 1 is amended as follows:
(a) point (e) is replaced by the following:

‘(e) in addition to a reminder of the existence of the legal
guarantee of conformity for goods, digital content and
digital services, the existence and the conditions of after-
sales services and commercial guarantees, where
applicable;’;

(b) points (g) and (h) are replaced by the following:

‘(g) where applicable, the functionality, including applicable
technical protection measures, of goods with digital

elements, digital content and digital services;

(h) where applicable, any relevant compatibility and
interoperability of goods with digital elements, digital
content and digital services that the trader is aware of or
can reasonably be expected to have been aware of.’;

(4) Article 6 is amended as follows:

(a) paragraph 1 is amended as follows:
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(1) point (c) is replaced by the following:

‘(c) the geographical address at which the trader is
established as well as the trader’s telephone number
and email address; in addition, where the trader
provides other means of online communication which
guarantee that the consumer can keep any written
correspondence, including the date and time of such
correspondence, with the trader on a durable medium,
the information shall also include details of those other
means; all those means of communication provided by
the trader shall enable the consumer to contact the
trader quickly and communicate with him efficiently;
where applicable, the trader shall also provide the
geographical address and identity of the trader on
whose behalf he is acting.’;

(i1) the following point is inserted:

‘(ea) where applicable, that the price was personalised on
the basis of automated decision-making;’;

(ii1) point (1) is replaced by the following:

‘(1) a reminder of the existence of a legal guarantee
of conformity for goods, digital content and digital

services;’;
(iv) points (r) and (s) are replaced by the following:

‘(r) where applicable, the functionality, including
applicable technical protection measures, of goods
with digital elements, digital content and digital
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services;

(s) where applicable, any relevant compatibility and
interoperability of goods with digital elements, digital
content and digital services that the trader is aware of

or can reasonably be expected to have been aware of.’;

(b) paragraph 4 is replaced by the following:

‘4. The information referred to in points (h), (i) and (j) of
paragraph 1 of this Article may be provided by means of
the model instructions on withdrawal set out in Annex I(A).
The trader shall have fulfilled the information requirements
laid down in points (h), (i) and (j) of paragraph 1 of this
Article if the trader has supplied these instructions to the
consumer, correctly filled in. The references to the
withdrawal period of 14 days in the model instructions on
withdrawal set out in Annex I(A) shall be replaced by
references to a withdrawal period of 30 days in cases where
Member States have adopted rules in accordance with
Article 9(1a).’;

(5) the following article is inserted:
‘Article 6a

Additional specific information requirements for contracts

concluded on online marketplaces

1. Before a consumer is bound by a distance contract, or any
corresponding offer, on an online marketplace, the provider of
the online marketplace shall, without prejudice to Directive
2005/29/EC, provide the consumer with the following
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information in a clear and comprehensible manner and in a way

appropriate to the means of distance communication:

(a) general information, made available in a specific section of
the online interface that is directly and easily accessible
from the page where the offers are presented, on the main
parameters determining ranking, as defined in point (m) of
Article 2(1) of Directive 2005/29/EC, of offers presented to
the consumer as a result of the search query and the relative
importance of those parameters as opposed to other

parameters;

(b) whether the third party offering the goods, services or digital
content is a trader or not, on the basis of the declaration of
that third party to the provider of the online marketplace;

(c) where the third party offering the goods, services or digital
content is not a trader, that the consumer rights stemming
from Union consumer protection law do not apply to the
contract;

(d) where applicable, how the obligations related to the contract
are shared between the third party offering the goods,
services or digital content and the provider of the online
marketplace, such information being without prejudice to
any responsibility that the provider of the online
marketplace or the third-party trader has in relation to the

contract under other Union or national law.

2. Without prejudice to Directive 2000/31/EC, this Article does
not prevent Member States from imposing additional
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information requirements for providers of online marketplaces.
Such provisions shall be proportionate, non-discriminatory and

justified on grounds of consumer protection.’;

(6) in Article 7, paragraph 3 is replaced by the following: ‘3. Where a
consumer wants the performance of services, or the supply of
water, gas or electricity, where they are not put up for sale in a
limited volume or set quantity, or of district heating to begin during
the withdrawal period provided for in Article 9(2), and the contract
places the consumer under an obligation to pay, the trader shall
require that the consumer make such an express request on a
durable medium and request the consumer to acknowledge that,
once the contract has been fully performed by the trader, the
consumer will no longer have the right of withdrawal.’;

(7) Article 8 is amended as follows:

(a) paragraph 4 is replaced by the following:

‘4. If the contract is concluded through a means of distance
communication which allows limited space or time to
display the information, the trader shall provide, on or
through that particular means prior to the conclusion of
such a contract, at least the pre-contractual information
regarding the main characteristics of the goods or services,
the identity of the trader, the total price, the right of
withdrawal, the duration of the contract and, if the contract
is of indeterminate duration, the conditions for terminating
the contract, as referred to, respectively, in points (a), (b),
(e), (h) and (o) of Article 6(1) except the model withdrawal
form set out in Annex I (B) referred to in point (h). The
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other information referred to in Article 6(1), including the
model withdrawal form, shall be provided by the trader to
the consumer in an appropriate way in accordance with
paragraph 1 of this Article.’;

(b) paragraph 8 is replaced by the following:

‘8. Where a consumer wants the performance of services, or
the supply of water, gas or electricity, where they are not
put up for sale in a limited volume or set quantity, or of
district heating, to begin during the withdrawal period
provided for in Article 9(2), and the contract places the
consumer under an obligation to pay, the trader shall
require that the consumer make an express request and
request the consumer to acknowledge that, once the
contract has been fully performed by the trader, the
consumer will no longer have the right of withdrawal.’;

(8) Article 9 is amended as follows
(a) the following paragraph is inserted:

‘la. Member States may adopt rules in accordance with which
the withdrawal period of 14 days referred to in paragraph
1 is extended to 30 days for contracts concluded in the
context of unsolicited visits by a trader to a consumer’s
home or excursions organised by a trader with the aim or
effect of promoting or selling products to consumers for
the purpose of protecting legitimate interests of consumers
with regard to aggressive or misleading marketing or
selling practices. Such rules shall be proportionate, non-
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discriminatory and justified on grounds of consumer

protection.’;

(b) in paragraph 2, the introductory part is replaced by the
following:

2. Without prejudice to Article 10, the withdrawal period
referred to in paragraph 1 of this Article shall expire after
14 days or, in cases where Member States have adopted
rules in accordance with paragraph la of this Article, 30
days from:’;

(9) in Article 10, paragraph 2 is replaced by the following:

2. If the trader has provided the consumer with the information
provided for in paragraph 1 of this Article within 12 months
from the day referred to in Article 9(2), the withdrawal period
shall expire 14 days or, in cases where Member States have
adopted rules in accordance with Article 9(1a), 30 days after

the day upon which the consumer receives that information.’;
(10) in Article 13, the following paragraphs are added:

‘4. In respect of personal data of the consumer, the trader shall
comply with the obligations applicable under Regulation (EU)
2016/679.

5. The trader shall refrain from using any content, other than
personal data, which was provided or created by the consumer
when using the digital content or digital service supplied by
the trader, except where such content:

(a) has no utility outside the context of the digital content or
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digital service supplied by the trader;

(b) only relates to the consumer’s activity when using the
digital content or digital service supplied by the trader;

(c) has been aggregated with other data by the trader and
cannot be disaggregated or only with disproportionate

efforts; or

(d) has been generated jointly by the consumer and others,
and other consumers are able to continue to make use of

the content.

. Except in the situations referred to in point (a), (b) or (c) of
paragraph 5, the trader shall, at the request of the consumer,
make available to the consumer any content, other than
personal data, which was provided or created by the consumer
when using the digital content or digital service supplied by
the trader.

. The consumer shall be entitled to retrieve that digital content
free of charge, without hindrance from the trader, within a
reasonable time and in a commonly used and machine-

readable format.

. In the event of withdrawal from the contract, the trader may
prevent any further use of the digital content or digital service
by the consumer, in particular by making the digital content or
digital service inaccessible to the consumer or disabling the
user account of the consumer, without prejudice to paragraph
6.’;
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(11) Article 14 is amended as follows:
(a) the following paragraph is inserted:

‘2a. In the event of withdrawal from the contract, the
consumer shall refrain from using the digital content or
digital service and from making it available to third
parties.’;

(b) in paragraph 4, point (b)(i) is replaced by the following:

‘(i) the consumer has not given prior express consent to the
beginning of the performance before the end of the 14-
day or 30-day period referred to in Article 9;’;

(12) Article 16 is amended as follows:

(a) the first paragraph is amended as follows:
(i) point (a) is replaced by the following:

‘(a) service contracts after the service has been fully
performed but, if the contract places the consumer
under an obligation to pay, only if the performance
has begun with the consumer’s prior express consent
and acknowledgement that he will lose his right of
withdrawal once the contract has been fully
performed by the trader;’;

(i1) point (m) is replaced by the following:

‘(m) contracts for the supply of digital content which is
not supplied on a tangible medium if the
performance has begun and, if the contract places
the consumer under an obligation to pay, where:
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(1) the consumer has provided prior express consent
to begin the performance during the right of
withdrawal period;

(i1) the consumer has provided acknowledgement
that he thereby loses his right of withdrawal; and

(i) the trader has provided confirmation in
accordance with Article 7(2) or Article 8(7).’;

(b) the following paragraphs are added:

‘Member States may derogate from the exceptions from the
right of withdrawal set out in points (a), (b), (c) and (e) of the
first paragraph for contracts concluded in the context of
unsolicited visits by a trader to a consumer’s home or
excursions organised by a trader with the aim or effect of
promoting or selling products to consumers for the purpose
of protecting the legitimate interests of consumers with
regard to aggressive or misleading marketing or selling
practices. Such provisions shall be proportionate, non-
discriminatory and justified on grounds of consumer
protection.

In the case of service contracts which place the consumer
under an obligation to pay where the consumer has
specifically requested a visit from the trader for the purpose
of carrying out repairs, Member States may provide that the
consumer loses the right of withdrawal after the service has
been fully performed provided that the performance has

begun with the consumer’s prior express consent.’;
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(13) Article 24 is replaced by the following:
‘Article 24
Penalties

1. Member States shall lay down the rules on penalties applicable
to infringements of national provisions adopted pursuant to this
Directive and shall take all measures necessary to ensure that
they are implemented. The penalties provided for shall be
effective, proportionate and dissuasive.

2. Member States shall ensure that the following non-exhaustive
and indicative criteria are taken into account for the imposition

of penalties, where appropriate:
(a) the nature, gravity, scale and duration of the infringement;

(b) any action taken by the trader to mitigate or remedy the
damage suffered by consumers;

(c) any previous infringements by the trader;

(d) the financial benefits gained or losses avoided by the trader
due to the infringement, if the relevant data are available;

(e) penalties imposed on the trader for the same infringement
in other Member States in cross-border cases where
information about such penalties is available through the
mechanism established by Regulation (EU) 2017/2394 of
the European Parliament and of the Council;

(f) any other aggravating or mitigating factors applicable to the

circumstances of the case.
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3. Member States shall ensure that when penalties are to be
imposed in accordance with Article 21 of Regulation (EU)
2017/2394, they include the possibility either to impose fines
through administrative procedures or to initiate legal
proceedings for the imposition of fines, or both, the maximum
amount of such fines being at least 4 % of the trader’s annual
turnover in the Member State or Member States concerned.

4. For cases where a fine is to be imposed in accordance with
paragraph 3, but information on the trader’s annual turnover is
not available, Member States shall introduce the possibility to
impose fines, the maximum amount of which shall be at least
EUR 2 million.

5. Member States shall, by 28 November 2021, notify the
Commission of the rules and measures referred to in paragraph
1 and shall notify it, without delay, of any subsequent
amendment affecting them.

(14) in Article 29, paragraph 1 is replaced by the following:

‘1. Where a Member State makes use of any of the regulatory
choices referred to in Article 3(4), Article 6(7), Article 6(8),
Article 7(4), Article 8(6), Article 9(1a), Article 9(3) and the
second and third paragraphs of Article 16, it shall inform the
Commission thereof by 28 November 2021, as well as of any
subsequent changes.’;

(15) Annex I is amended as follows:

(a) part A is amended as follows:

(i) the third paragraph under ‘Right of withdrawal’ is
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replaced by the following: ‘To exercise the right of
withdrawal, you must inform us [2] of your decision to
withdraw from this contract by an unequivocal statement
(e.g. a letter sent by post or email). You may use the
attached model withdrawal form, but it is not obligatory.

[31°;

(i) point 2 under ‘Instructions for completion’ is replaced by
the following:

‘[2.] Insert your name, geographical address, telephone
number and email address.’;

(b) in part B, the first indent is replaced by the following:

‘To [here the trader’s name, geographical address and email
address are to be inserted by the trader]:’.

Article 5

Information on consumer rights

The Commission shall ensure that citizens seeking information on their
consumer rights or on out-of-court dispute resolution benefit from an
online entry point, through the single digital gateway established by
Regulation (EU) 2018/1724 of the European Parliament and of the
Council (18), enabling them to:

(a) access up-to-date information about their Union consumer rights in

a clear, understandable and easily accessible manner; and

(b) submit a complaint through the online dispute resolution platform
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established under Regulation (EU) No 524/2013 and to the
competent centre of the European Consumer Centres Network,
depending on the parties involved.

Article 6
Reporting by the Commission and review

By 28 May 2024, the Commission shall submit a report on the
application of this Directive to the European Parliament and to the
Council. That report shall include in particular an assessment of the
provisions of this Directive regarding:

(a) events organised at places other than the trader’s business

premises; and

(b) cases of goods marketed as identical but having significantly
different composition or characteristics, including whether those
cases should be subject to more stringent requirements, including
prohibition in Annex I to Directive 2005/29/EC and whether more
detailed provisions on information about the differentiation of
goods are necessary.

That report shall be accompanied, where necessary, by a legislative
proposal.

Article 7

Transposition

1. By 28 November 2021, Member States shall adopt and publish the
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measures necessary to comply with this Directive. They shall

immediately inform the Commission thereof.
They shall apply those measures from 28 May 2022.

When Member States adopt those measures, they shall contain a
reference to this Directive or be accompanied by such a reference on
the occasion of their official publication. The methods of making
such reference shall be laid down by Member States.

2. Member States shall communicate to the Commission the text of the
main measures of national law which they adopt in the field covered
by this Directive.

Article 8
Entry into force

This Directive shall enter into force on the twentieth day following that
of its publication in the Official Journal of the European Union.

Article 9
Addressees

This Directive is addressed to the Member States.

Done at Strasbourg, 27 November 2019.

For the European Parliament For the Council
The President The President
D.M.SASSOLI T.TUPPURAINEN
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